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This is a very exciting book for the series. The chapters set out from both 
analytical and applied levels how women are engaging in gender justice in 
post-conflict situations. It not only rethinks transitional gender justice, as 
the title promises, but also helps us to rethink justice and development 
institutions, donor and governmental interventions, learning from the 
field. Most importantly, it illustrates how necessary it is to listen to the 
women who are enduring the transitions. With case studies from post- 
conflict situations around the world, the book highlights the conceptual 
challenges to understand gender justice. It sets out foundational tensions 
that mark the connections and relationships between the different aspects 
of women who are living transitions. By listening to the women’s con-
cerns, the focus is not on women as victims, per se, or on external inter-
ventions to ‘empower’ them, but on the multiplicity of changes, 
recalibrations and reframings required in the doing of justice in post- 
conflict situations.

The book is informed by women who are undergoing post-conflict tran-
sitions as makers of knowledge and meaning. In so doing, it underlines that 
processes of justice necessarily require that women’s voices have to be 
heard, not just as vulnerable victims but as political subjects with agency 
even if among the weaker and more marginal groups. The studies show why 
technocratic interventions that fail to account for these power differentials, 
and which do not listen to the women, are unable to respond to the justice 
demands of women. Learning from experiences on the ground, chapter 
after chapter suggests that the issue is not to build women’s voices, but to 
listen to their knowledge about the structural barriers that are  preventing 
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their experiences and needs from being heard. Women do not need to be 
rescued; they need to be seen as actively engaged citizens. Their confidence 
in processes in governments, the international community and researchers 
who fail to deliver change has to be restored. Justice cannot just be deliv-
ered from above, nor communities simply trained or given ‘capacity,’ as too 
many external interventions imagine. What the studies in the book show is 
the need for stronger, collaborative partnerships with communities, direct 
personal relationships, building trust and seeing the delivery of justice as a 
shared project.

Like all good feminist scholarship, the book reflects on the researchers’ 
personal and political engagement in the different post-conflict settings in 
order to suggest more appropriate theoretical and political frameworks 
that respond to the heterogeneity and complexity of women’s experiences 
of conflict and transition. Rethinking Transitional Gender Justice positions 
women not as absent nor peripheral in governance processes nor as victims 
or heroic peace-makers. It listens instead to women’s struggles and suffer-
ing, recognising their agency, resistance and their own survival strategies. 
As the editors argue, citizenship ‘is not bestowed from above, but comes 
into being through its exercise.’

The contributions in the book provide a holistic, multi-disciplinary and 
multi-level thinking in pursuit of gender justice. The chapters expose in 
different situations the barriers to gender justice in high level, legal and 
governance interventions. The book is an important step in the under-
standing of transitional justice as a process and a long-term project. The 
authors speak to the entrenchment of obstacles to gender justice; the 
intransigence of patriarchies in law, politics, culture and religion. But they 
also speak to a range of possible sites for struggle and the creativity and 
determination by the women who are working to create their own gender 
justice.

I am delighted that this book is in the series. It is as an excellent exam-
ple of engaged feminist scholarship that fulfils the aims of the series to look 
at change processes from a critical gender perspective exposing founda-
tional tensions and concerns while still pointing to ways forward.

The Hague, The Netherlands Wendy Harcourt
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The idea for this collected volume was formed during a two-day sympo-
sium hosted in Sydney in 2015. We are grateful to both the University of 
Sydney (through the International Program Development Fund) and the 
University of Technology Sydney (UTS) (Dean’s Discretionary Fund and 
Equity and Diversity fund) for providing the necessary funding and sup-
port to bring the wonderful group of scholars and practitioners together. 
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CHAPTER 1

Introduction

Lucy Fiske and Rita Shackel

Towards the end of a three-year study investigating women’s access to 
justice in northern Uganda, Kenya and eastern DRC, we returned to each 
country to present our preliminary analysis with the women who had 
shared their thoughts and experiences with us during the project. We 
wanted to include women participants as analysts and makers of meaning, 
rather than simply as witnesses to violence. Our audio recorders captured 
the women’s discussions in small groups with no researcher present. In 
Nairobi, a group of women discussed the research project and the likeli-
hood of any change occurring. These women, from different conflict 
affected regions of Kenya spanning from Mount Elgon in the west, to 
Malindi in the south-east, delivered a damning assessment of Kenya’s 
political system and social organisation of power. ‘No-one will listen to the 
voice of weak’ declared one woman, to murmurs of agreement from her 
interlocutors. ‘Justice should be done instead of telling us that they are 
taking it to the government. They know everything … they know that you 

L. Fiske (*) 
University of Technology Sydney (UTS), Sydney, NSW, Australia
e-mail: lucy.fiske@uts.edu.au 

R. Shackel 
University of Sydney, Sydney, NSW, Australia
e-mail: rita.shackel@sydney.edu.au

http://crossmark.crossref.org/dialog/?doi=10.1007/978-3-319-77890-7_1&domain=pdf
mailto:lucy.fiske@uts.edu.au
mailto:rita.shackel@sydney.edu.au


2 

were violated, they don’t care. The weak ones do not have their rights,’ 
replied another woman. The women discussed the research project—
funded by the Australian government during its term on the UN Security 
Council, and conducted with approval from the Kenyan government—
and concluded that if our aim was to take the findings to their govern-
ment, our government or the UN then ‘We will not benefit, we will remain 
here….’

This short vignette, apart from being rather sobering, holds a number 
of points, of both principle and practice, that ought to be taken seriously.

This first is the issue of ‘voice,’ a concept that has been widely 
embraced by a broad range of humanitarian and justice actors and is now 
central in discourses surrounding women, poverty and violence 
(Madianou et al. 2015; Tacchi 2008). The women discussing voice here 
don’t focus on their inability to ‘find their voice’ or their need to be 
‘given voice’ (as so many humanitarian programmes claim to), but the 
fact that no-one is listening; that their social location as ‘mere women’ (a 
phrase we heard in all three countries) renders their voices inaudible. The 
concept of voice has roots in critical social theory (Butler 2005; Fassin 
2012). Here voice is understood as a speech act—a mode of participating 
in social and political life whether as an individual who ‘give(s) an account 
of oneself ’ or as part of a collective engagement such as through social 
movements, party politics or other actions presenting concerns or ideas 
in the public realm (Madianou et  al. 2015, 3020–3022). The idea of 
voice, however, has been incorporated in humanitarianism and transi-
tional justice in a very particular way—voice has come to mean the voice 
of the ‘victim’ or ‘survivor’ (distinct terms which rhetorically have 
become synonymous); archetypal images that women in war zones 
embody as well as, if not better, than any other group. Women’s voices 
are drawn upon as witnesses to raw suffering only; their voices are lis-
tened to in order to mobilise empathy, demonstrate the ‘human suffer-
ing’ of an atrocity or to progress some other agenda. Women’s voices are 
seldom heard as political subjects, as expert opinion on justice, politics or 
power relations—these remain the preserve of the expert; the lawyer, aid 
worker, technocrat or researcher who will interpret and mediate the 
voices to their respective audiences.

Divorced from the structural critiques found in social theory, in the 
field there is a presumption that voicelessness arises from women’s lack 
of confidence or lack of knowledge of their rights. The adoption of 
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‘voice’ alone (its separation from its socio-political context) has material 
effects: it directs resources towards programmes that target women’s 
‘deficiencies,’ programmes such as women’s empowerment or rights 
education, while leaving the economic, social and political structures 
which underpin their disempowerment, untouched. The focus remains 
on building voice, rather than structural barriers to hearing, yet as 
Christina Kenny notes, this relies on a problematic assumption that 
‘knowledge of rights leads linearly to “empowerment”’ (Chap. 14). This 
discourse, rather than empowering women, places the responsibility for 
achieving justice (or failing to do so) on those with very little social, eco-
nomic and political power. Furthermore, the inclusion of women’s voices 
only as representations of suffering reinforces their status as symbolic 
victims, further impairing their ability to participate in justice processes 
as other than victim-witnesses.

This is closely related to the second point arising from the workshop 
participants’ discussion—that neither the effects nor the causes of gen-
dered violence and injustice can be addressed outside of patriarchal social 
and political structures that continue to locate women in secondary posi-
tions. Technocratic interventions that don’t account for power rela-
tions—who is ‘weak’ and who is strong—are unlikely to respond to the 
justice demands of the least powerful. Atomised responses that seek 
reform in the police sector or in health services (important initiatives), 
but without accounting for land ownership, status of widows or women’s 
rights to participate in every level of decision-making will have limited 
effect in terms of achieving the transformations that transitional justice 
advocates have hoped for, or indeed of restoring women’s confidence in 
the ability of the various transitional justice actors to improve their lives. 
The contributions to this volume come from a range of disciplines and 
cover a wide geographic spread, and while each chapter has a specific 
focus, one of the strongest themes to emerge across this body of work, is 
the need for a holistic approach to justice; to understand that class, race 
and gender interact in mutually constitutive ways in the lives of women. 
This manifests in different ways in each location, but patriarchal social 
and political structures in both national and international systems work 
against women realising justice and a stable foundation upon which to 
build dignified lives free from violence. The women discussants under-
stand the need for political and social change to underpin any justice 
programmes.

 INTRODUCTION 
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This leads to the final point arising from the workshop discussion—the 
profound loss of confidence the women expressed—in governments, the 
international community and researchers. The women trusted only direct 
personal relationships as a possible source of change, ‘They should do this 
research and just decide on their own to help us, not that they are taking 
it to the government.’ There was great hope that, in the aftermath of 
 conflict and with the high-level determination to work towards justice, 
moments of rupture would open up space for addressing gendered injus-
tices and responding to women’s justice claims in particular. Indeed, gen-
der justice has been a significant focus of political, legal, international 
development and scholarly attention over the last twenty-five years. 
Efforts, however, have not achieved the progress that was anticipated, and 
all actors—humanitarian workers, international and national justice work-
ers, and researchers—need to earn back the confidence and trust of com-
munities affected by conflict. This trust is unlikely to be regained through 
‘more of the same’, in which various combinations of transitional justice 
are ‘brought to’ conflict affected communities (Nagy 2014, 217). 
Madeleine Rees and Christine Chinkin (2015, 1215) identify that ‘mean-
ingful participation is perhaps the key entry point for transformation.’ Yet 
too often, justice is approached as a ‘thing’ to be delivered to a community 
or country seen as lacking ‘capacity’. Many of the chapters in this collec-
tion point to the need to form much stronger, collaborative partnerships 
with communities, seeing the building of justice as a shared project.

This volume was conceived during a two-day multidisciplinary interna-
tional symposium held in Sydney in July 2015. It brings together scholars 
from diverse disciplines to critique the interactions of gender with law, 
colonialism, race, humanitarianism and politics and, to think through the 
intersections between the range of harms, interventions and justice initia-
tives at both global and local levels. The contributors, while recognising 
the limited outcomes achieved to date, remain committed to the task of 
building new theoretical and political frameworks that are more respon-
sive to the heterogeneity and complexity of women’s experiences of con-
flict and transition. Rethinking Transitional Gender Justice challenges 
reductive historical narratives of women as either absent or peripheral in 
matters of state or appearing predominantly as victims and occasionally as 
valorised peace-makers. It both examines the diverse ways that women are 
victimised in conflict, while also building a stronger framework through 
which women’s agency, resistance and strategies can be recognised and 
engaged.
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Structure of the Book

The book is divided in to three sections: Rethinking Institutions, 
Rethinking Interventions and Learning from the Field. The first section 
seeks to identify and articulate some of the implicit assumptions that 
underpin transitional justice and gender as a first step in being able to 
question some of the existing orthodoxies in the hope of prising open 
space for rethinking bases for action. In Chap. 2, Lucy Fiske gives a brief 
survey of major developments in transitional justice over the last twenty- 
five years, with a specific focus on gender justice. In this chapter, Fiske 
traces how ‘gender’ has largely been drawn in to transitional justice in the 
form of sexual violence. Not only does this obscure the broad range of 
gendered harms that are often exacerbated during conflict and narrow the 
justice lens to a very particular focus, but it also reinforces traditional gen-
der roles in which women are seen predominantly in terms of their repro-
ductive capacities. Women’s efforts to gain ‘a seat at the table’ as equal 
agents are repeatedly frustrated. This theme runs throughout all the chap-
ters in this first section. Pamela Scully, in Chap. 3, looks at Liberia’s recent 
Ebola outbreak—both the cracks and fissures that the disease exposed in 
Liberia’s post-conflict justice developments, and the international com-
munity’s response—to hone in on the centrality of ‘capacity’ in the devel-
opment and justice sectors. Liberians are viewed by the international 
community and their own leaders as inherently lacking capacity. Capacity, 
however, is defined and identified by the international community—the 
health, justice and development experts of the World Health Organisation 
(WHO), the International Monetary Fund (IMF) and international 
NGOs—in a thoroughly self-referential manner that mitigates against 
opportunities to recognise strengths, knowledge and skills of Liberian 
communities. Ebola, Scully argues, ‘was halted in Liberia largely indepen-
dently of the interventions finally made by WHO, the CDC and the US 
military.’ Nine of eleven US military medical clinics did not treat a single 
Ebola patient, rather, it was communities’ own efforts that stopped the 
spread of disease.

This presumption of a hierarchy of knowledge, at which Western scien-
tific knowledge sits at the apex, underpins post-conflict development. 
Shackel and Fiske pick up a similar theme, questioning whether the influx of 
well-intentioned humanitarian organisations actually works against empow-
erment of women. In resource-poor post-conflict environments, humani-
tarianism locates much-needed resources (livestock, tools, seed- capital) 
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within a framework of service provider and client rather than citizen and 
representative. This dynamic, which few have the ability to resist, rewards 
the performance of passive victimhood and gratitude, while simultaneously 
domesticating the indignation that is required for longer term social and 
political change. Citizenship, they argue, ‘is not bestowed from above, but 
comes into being through its exercise.’

Giotis also takes ‘victimhood’ as her starting point, and investigates the 
international media’s role in the production of an increasingly standardised 
image of women in war. Foreign correspondents, often dependent on 
humanitarian actors for access to conflict and post-conflict zones, over-
whelmingly report on women in war zones as helpless victims, often of 
sexual violence, in need of rescue. Giotis argues these representations ‘are 
variously intertwined with problematic traditions of patriarchy, decontex-
tualized humanitarianism and racialised knowledge.’ Persistent colonial 
era racialised knowledge about Africa in general, and the DRC in particu-
lar, shapes both the foreign correspondents’ telling of the story of the 
DRC conflict, and the largely Western audience’s receptivity to horrific 
stories of sexualised violence—as they are in keeping with ‘our pre-existing 
notions of the DRC as the “heart of darkness.”’ Giotis traces both the 
discursive contours of reporting on African women in war and on the 
broader economic and political contexts that support and encourage a 
particular style of media framing. Journalists’ close relationships with 
INGOs and peace-keepers, the embedded journalist model of reporting, 
closes the information loop available to policy makers in Washington, 
New York and Geneva, creating an echo chamber effect and narrowing 
possible policy responses.

While these early chapters are all critical of the standardisation that has 
occurred in transitional justice and post-conflict interventions, Grewal’s 
chapter points to some ways in which international interventions have 
contributed to local struggles for gender justice.

In 2011, Grewal returned to Sierra Leone—where she had previously 
worked as an international observer of the Special Court of Sierra Leone 
(SCSL)—to see what impact the SCSL had had on women’s lives. Grewal 
found that, while the court had ultimately reached conservative conclu-
sions in many judgments, and specifically in relation to marriage, Sierra 
Leonean women, especially those living outside the capital city in rural 
areas, had been able to use the judgments in support of their struggles for 
greater participation in the public sphere. The court judgments on mar-
riage may have been conservative, but women were nonetheless referring 
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to them in arguments within their own communities to challenge as ille-
gal, a range of patriarchal practices that kept women in subservient and 
secondary roles. We ought to pay more attention to the ways in which 
non-elite actors use transitional justice institutions and instruments, to 
recognise the life that human rights has beyond its formal articulations as 
here we may find many creative initiatives. Paying attention to these local-
ised initiatives may both help to lessen asymmetries in existing power rela-
tions (as recognition and attention affirms the significance of action) and 
provide some useful ideas in what sorts of strategies might help change the 
lived experiences of women in post-conflict societies.

Together, the chapters in this section encourage critical reflection on 
the ways in which race and colonialism, humanitarianism, law and patriar-
chy have endured and to expose the ways in which the continuity of these 
institutions serve to limit the transformative potential of transitional jus-
tice initiatives.

The second section, ‘Rethinking Interventions,’ focuses on specific 
moments of transition and on different strategies of intervention, analysing 
how dominant conceptions of women and of gender manifest in ‘real 
world’ settings; operationalising the Women, Peace and Security (WPS) 
agenda in post-conflict settings, peace negotiations, the International 
Criminal Court and memorialisation. Angeline Lewis, drawing on her 
experiences as a legal officer with the Australian Defence Force deployed in 
Iraq and Afghanistan, traces the ‘operational risks of Resolution 1325’s 
generalist approach.’ Lewis analyses how the generalist and universalist 
understanding of ‘women’ as a category within UNSCR1325 overlooks 
‘women’s interests within their own society, and the importance of other 
aspects of women’s identities, including religion, ethnicity and politics.’ 
While WPS marked important gains in the recognition of the ways in which 
conflict differentially impacts on men and women, its overly general 
approach to ‘women’ has underpinned an equally generalised approach to 
women by military forces in Iraq and Afghanistan. Lewis discusses case 
studies from both countries which demonstrate how uncritically universalist 
assumptions, either of the coherence of ‘woman’ as a category within a 
country or globally, can lead to practices which work against transitional 
justice’s overarching goals of building sustainable peace and justice. 
Misunderstanding the complexities and nuances of a foreign society and the 
importance of multiple aspects of peoples identities including gender, reli-
gion, ethnicity, culture and political opinion can cause ‘a conservatisation of 
pre-conflict norms’ and work directly against transitional gender justice.
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While Lewis explores the ways in which the generalisation of particular 
conceptions of women impact on the operationalisation of UNSCR 1325, 
Kastner and Roy-Trudel argue that a similarly narrow and unexamined 
conception of masculinity is at play in peace negotiations. Times of war 
empower men who fit a particular type of masculinity—the hypermascu-
line warrior, and it is these men who remain ‘the principal players in the 
context of peace negotiations.’ Transitional justice has overwhelmingly 
incorporated ‘gender’ as coterminous with ‘women,’ which not only risks 
the reductive homogenisation of women (as described by Lewis) but also 
leaves gender as a social relation, and masculinity unexamined. Transitional 
justice prosecutions ‘assign guilt to a few individuals considered most 
responsible for the serious crimes committed during an armed conflict,’ 
which diverts attention away from ‘the collective dimension of these 
crimes and of structural violence.’ If gender relations and structural issues 
are not addressed, then the formal equality goals (inclusion of more 
women in various public roles during and post transition) will have little 
effect. ‘The female newcomers, if they are allowed access, need to fit 
within the existing framework and adhere to the standards that have been 
adopted by men. This approach, focused on formal equality, needs to be 
resisted; otherwise, inclusion risks manipulation and co-option’. The 
uncritical approach to gender, and silence on masculinity, has resulted in 
only ‘cosmetic adjustments’ to peace negotiation models and significantly 
limited the impact of the WPS. Kastner and Roy-Trudel argue that peace 
negotiations present a particular key moment in determining what sort of 
society will be built post-conflict, and that paying attention to gendered 
power relations (both within and between different sexes) during negotia-
tions is of critical importance.

Jelke Boesten’s chapter looks at the importance of memory work and 
memorialisation in transforming the ‘the underlying inequalities that pro-
vided the conditions in which specifically gendered harms were possible.’ 
How a conflict is remembered is a key terrain for ‘hegemonic battles’ for 
nation and may work to fortify and maintain pre-conflict hierarchies or to 
question and destabilise them. Boesten examines the competing memori-
alisation works of the military and state, and of human rights activists and 
artists, each seeking to establish distinct histories of the conflict. Both 
gender and class are key battlegrounds in these competing visions. Boesten 
examines several artistic works in her chapter, many of which were pro-
duced by the urban middle and upper classes residing in Lima, and traces 
the ways in which poor, often indigenous, rural women as survivors of 
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rape and sexual violence, even when sexual violence is a central topic of the 
work, have been sidelined in these works. The introspective ‘self- 
consciousness of the upper-middle classes’ is contrasted with the artistic 
memorial works of victim-survivors. These works present ‘a population 
caught between two fires—Shining Path on the one hand, and the military 
on the other.’ These works present a quite different depiction of sexual 
violence, it is present, but not as a central theme, rather, it is depicted as 
one among many types of violence.

Boesten invites us to think more broadly about transitional justice and, 
in particular, to question what role cultural production might have in 
building justice, achieving reconciliation, symbolically repairing harms 
done and drawing our thoughts and sentiments to the social, economic 
and political hierarchies that preceded and continue beyond the years of 
armed conflict. Peru’s conflict, as other case studies presented in this vol-
ume, exposed injustices that are distinctly raced and class-based and which 
highlight the impossibility of speaking of gender as a separate identity. 
There is, Boesten argues, restricted space for ‘subversive narrative(s) that 
address inequalities’ and the distance (geographic, political and social) 
that separates the rural population from the urban middle classes, ‘con-
strain the possibility for more inclusive and questioning memorial art.’ 
Nonetheless, memorial arts hold potential to speak across some of these 
divides and to forge alliances between the privileged and the marginalised. 
A key challenge in this is to move beyond memorial art as either a valorisa-
tion of national heroes or mere representation of raw suffering, to also 
encompass a social and political vision which transgresses existing hierar-
chies of class, race and gender. ‘Repair is not enough, transformation is 
essential.’

The International Criminal Court plays a central role in the transitional 
justice landscape—its findings have both material effect (in the sentences 
handed down to convicted individuals and the jurisprudence established 
in prosecuting gender-based crimes) and a broader reach in influencing 
the discourse. In Chap. 10, Rita Shackel examines the Court’s prosecu-
tions of sexual and gender-based violence crimes (SGBVC) to date, look-
ing at decision-making and discretion from the investigation stage through 
prosecution, confirmation of charges, trial and outcome. While the Court 
has achieved significant and substantive progress in the prosecution of 
SGBVC, it continues to struggle with evidentiary and procedural hurdles, 
alongside persistent gender-biased norms and misconceptions about the 
nature and impact of sexual and gender-based violence. Continued 
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improvement in the prosecution of SGBVC is important, not only for the 
victims in those crimes prosecuted, but in recognition of the Court as a 
‘potent source of influence in defining and constructing normative values 
and standards of conduct.’

One of the key challenges in improving gender justice through transi-
tional processes and mechanisms is the disjuncture that all too often occurs 
between theory and practice, or between policy and operationalisation. 
And so, while the first two sections of Rethinking Transitional Gender 
Justice begin with some of the paradigmatic issues engaged in transitional 
gender justice, in the final section each contribution is rooted strongly in 
specific justice issues within particular post-conflict settings.

In Chap. 11, Punam Yadav looks at Nepal’s transitional justice pro-
cesses ten years after the end of conflict. With a particular focus on Nepal’s 
two commissions of inquiry (the Truth and Reconciliation Commission 
and the Commission of Investigation on Enforced Disappeared Persons 
(CIEDP)), and the five-year National Action Plan on UNSCR 1325 and 
1820, Yadav draws on her empirical work over the last ten years to show 
the many ways in which women’s experiences during the war are excluded 
or marginalised within these mechanisms. Yadav highlights that the deci-
sion by the government of Nepal to separate the commissions from the 
gender-focused National Action Plan effectively ensured that women’s 
experiences of displacement, widowhood, sexual violence and difficulties 
realising their economic rights would largely be excluded from these 
important justice mechanisms.

Sofia Macher draws on her experience as a commissioner for Peru’s 
Comisión de la verdad y Reconciliación (CVR) to explore the speech strate-
gies used by six Quechua women in their testimonies to the CVR. Macher 
outlines the ways in which the women were able to use their status as 
‘victims’ as a basis for agency and to ensure a range of different experi-
ences of women (as peasant leaders, as mothers and wives, and as children 
during the conflict) were included in the CVR’s findings. Importantly, 
Macher draws our attention to truth commissions as an important demo-
cratic space which can facilitate active citizenship of structurally disadvan-
taged people (indigenous women in this case) who ordinarily do not get 
access to such a public platform. Although this democratic space closed 
with the close of the CVR, the archives remain and are an important 
resource in the current memory battles in Peru, as discussed in Boesten’s 
earlier chapter.
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Rahma and Fowsia Abdulkadir note that while women’s participation 
in the public sphere in sub-Saharan Africa has increased in recent decades, 
participation is uneven across the continent and remains limited. 
Questioning why international and national women’s movements have 
been able to make significant gains in some countries and less so in others, 
Abdulkadir and Abdulkadir look to Somalia’s indigenous customary law, 
xeer, to explore what potential and limitations indigenous customary sys-
tems hold for achieving gender justice. While many of Somalia’s formal 
governance structures have substantially collapsed during the protracted 
civil war, leading it to be seen as a failed state, xeer has persisted as a system 
for organising social and political life, resolving disputes and distributing 
resources (such as land). Xeer has the strength of being indigenous and 
holding widespread acceptance as legitimate. It is also, however, a highly 
patriarchal system and formally prohibits women’s participation in the 
public sphere. The authors survey 144 Somali people in Somalia and the 
diaspora about their views on women’s participation in the public sphere 
(including conflict resolution and justice) and the potential of xeer to facil-
itate this participation. Engaging with indigenous justice and governance 
systems is critical in building sustainable peace and justice—systems which 
are seen as legitimate (as opposed to simply powerful) are likely to be 
more stable, but when these systems are strictly patriarchal, they can pres-
ent profound obstacles for women’s justice demands. Navigating this dif-
ficult terrain is a key challenge for gender justice.

The following chapter, by Christina Kenny, centres on Kenya’s 2010 
constitution, drafted after the 2007/8 Post-Election Violence (PEV), and 
explores women’s perceptions of the constitution and their rights within 
it. Kenny contextualises discussion of the constitution within both a his-
torical context of colonialism and the construction of post-colonial politi-
cal elites, and within the current global liberal peace-building agenda—both 
of which are critical in understanding the ultimately conservative effects of 
the constitution despite its rhetorical appearance as progressive for wom-
en’s rights. In particular, Kenny argues that the liberal peace-building 
project has directed both state and NGO energies overwhelmingly into 
women’s empowerment and education activities, without acknowledging, 
much less addressing the myriad of structural barriers to women’s empow-
erment. Kenny observes that ‘shifting the responsibility of learning about 
and accessing their rights to women, fails to identify gender as a root cause 
of marginalisation,’ and that following various training programmes, many 
women have internalised this sense of self responsibility, but have not been 
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assisted to develop any tools for deconstructing and challenging the gen-
dered status quo. It is little surprise then that the 2010 constitution did 
not bring any significant political change (in either parties or individuals) 
at the 2013 election. Education and empowerment programmes, so easily 
transported by the increasingly global transitional justice and human rights 
elite, potentially do more to dress up ‘business as usual’ than to challenge 
and transform structures working against gender justice.

The theme of education is continued by Anne Maree Payne, Nina 
Burridge and Nasima Rahmani in Chap. 15, this time based in Afghanistan. 
The authors identify that education is potentially a powerful tool for 
improving gender equality, but that the barriers that women face in access-
ing higher education in particular are deep-seated, inter-generational and 
span culture, religion, class and gender. Education of both men and 
women is foundational in enabling men and women to access all other 
rights and in building sustainable peace, and as such, ought to be central 
in transitional justice programmes. Drawing on interviews with Afghan 
men and women attending universities in Kabul, the authors identify that 
security, family support and economic factors are the principal barriers or 
enabling factors in women’s accessing university level education. While 
human rights might be an aim of education, this language is unlikely to 
facilitate women’s access to education. Rather, arguments that promote 
women’s education in service of the ‘greater good’, through increased 
ability to be of service to their families, communities and country were 
proposed by both men and women. Such arguments may also help build 
family support for a woman’s education, particularly if accessing education 
will entail moving away from the family to live near the university. The 
authors’ research further identified the importance of having female staff 
at universities, appropriate accommodation for women, possibly having 
sex-segregated classrooms and gender-specific scholarships, and pro-
grammes aimed at building men’s support of women’s education are all 
important factors to consider in seeking to improve women’s access to 
education.

The final chapter, by Dinesha Samararatne and Karen Soldatic, looks at 
women with disabilities in Sri Lanka. Both physical and psychological dis-
abilities are a direct effect of war, yet are usually only tangentially included 
in transitional justice programmes, if at all. Samararatne and Soldatic survey 
major pieces of Sri Lankan legislation and UN resolutions to demonstrate 
the overwhelming absence of disability as an issue requiring consideration 
in designing justice processes. Women with disabilities living in rural post-
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conflict areas face both additional difficulties in building a dignified life, 
and face multiple intersecting axes of disadvantage in seeking justice. This 
chapter draws attention to the need for transitional justice initiatives to 
consider positive obligations and to incorporate economic, social and cul-
tural rights in their design. Too often, acquiring a disability means ostra-
cism, poverty and enforced dependency on families who are typically living 
in poverty themselves. Attitudes to both disability and gender in Sri Lanka 
represent a significant impediment to justice for women with disabilities 
and, similarly to women’s access to education in Afghanistan, a language of 
rights does not gain traction, and may in fact work to ‘undermine the vital 
familial supports that the women relied on, especially in an environment 
with severely limited supports and services provided by the state.’ The 
authors advocate for increased contextually based awareness of disability 
among transitional justice actors, alongside both soft methods of rights 
reform (attitudinal and educational change) and ‘hard infrastructural 
changes’ (accessible buildings, transport and communication).

The contributions in this volume point towards the need for holistic, 
multidisciplinary and multi-level thinking in pursuit of gender justice. The 
barriers to gender justice have proven to be deeper and more persistent 
than even high-level, legal and governance interventions can reach. By 
bringing together scholars and practitioners from law, sociology, develop-
ment and political science working in distinct regions of the world, we 
hope to progress the important thinking that must be done. In doing so, 
we do not propose that there is any one answer or that the task ahead is 
one of ‘cracking the code.’ The temporal limits implied by the ‘transition’ 
of transitional justice reinforce an already present tendency to think of 
justice as an event, rather than a process and a long-term project. If the 
contributions here speak to the entrenchment of obstacles to gender jus-
tice; the intransigence of patriarchies in law, politics, culture and religion, 
we think they also speak to the broad range of possible sites for struggle 
and the creativity and determination that becomes visible when one looks 
beyond the immediate and institutional face of transitional justice.
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CHAPTER 2

The Rise (and Fall?) of Transitional Gender 
Justice: A Survey of the Field

Lucy Fiske

IntroductIon

Gender justice has been a significant focus of political, legal, humanitarian 
and scholarly attention over the last 25 years. Prosecutions of sexual vio-
lence crimes at the International Criminal Tribunal for Rwanda (ICTR) 
and the International Criminal Tribunal for Yugoslavia (ICTY) were 
observed as ‘ground breaking’ (Askin 2003, 317) and many women’s 
rights advocates and scholars wrote optimistically of the ‘end of impunity’ 
and of ‘explosive’ progress in bringing the effects of war and armed con-
flict on women in from the margins to be central concerns in peace nego-
tiations, transitional justice processes and post-conflict development 
(Duffy and Dicker 1999; Eaton 2004; Schomburg and Peterson 2007). 
Greater gender awareness in international criminal law has been matched 
by increased attention in international politics and post-conflict develop-
ment priorities, with actors in all arenas expressing commitment to 
improving gender justice in conflict and post-conflict situations. Notable 
actions include UN Security Council Resolution 1325 (2000) and several 
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subsequent resolutions, the raising of the ‘women, peace and security’ 
agenda to high-level status, targeting aid and development programs to 
women and girls and much expanded media coverage of women in con-
flict zones. The optimism with which these developments were initially 
greeted, however, has given way to a growing recognition that, despite 
the greater attention to gender in all these fields, the lives of women in 
conflict and post-conflict settings have changed little (Pankhurst 2008; 
Alam 2014).

This chapter first sets out a broad survey of key developments in transi-
tional gender justice post-World War Two (with much greater focus on 
post-ICTR and ICTY) and then moves to a survey of major standpoints 
on the capacity of transitional justice to transform the lives of women. 
Given the extensive developments in the field of transitional justice, a 
comprehensive account is beyond the scope of this work. Instead, this 
chapter will focus on some key moments in the development of gender 
justice in the last 70 years in order to establish a map of the terrain within 
which the subsequent chapters of this book stand.

developments In transItIonal Gender JustIce

Some scholars trace transitional justice to 1945 with the end of World War 
Two and the decision to try Axis leaders for war crimes under a form of 
international law (Teitel 2003, 70; Chesterman 1997), while others locate 
transitional justice’s origins in the late 1980s and early 1990s with transi-
tions from authoritarian to democratic rule in Eastern Europe and Central 
America (Bell 2009, 7; Arthur 2009). In this chapter, I use Teitel’s (2003) 
three phase genealogy of transitional justice: post-World War Two and the 
Cold War; the 1980s and early 1990s; and post-ICTR and ICTY, as a 
framework for organising the developments in the field.

At the opening of the Nuremburg Trials in November 1945, US Chief 
of Counsel, Justice Robert H.  Jackson, noted the exceptionality of the 
Allies’ decision to try senior Nazi leaders as ‘one of the most significant 
tributes that Power ever has paid to Reason’ (cited in Chesterman 1997, 
299). Teitel (2003, 72–73) notes that the Nuremberg Trials marked at 
least two important foundations for future phases of transitional justice—
firstly, the use of international rather than national law in pursuit of 
accountability, and secondly, seeking to apply international criminal law to 
individuals rather than states. While the models developed at Nuremberg 
and Tokyo had significant limitations and have been criticised as ‘victor’s 
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justice’ (Nagy 2014, 221), they nonetheless marked a significant norma-
tive shift that established key roles for international society and the 
 application of international criminal law following crimes committed dur-
ing times of war (Teitel 2003).

The onset of the Cold War and the decades long stand-off between the 
USA and the Soviet bloc ensured a period of stasis in the development of 
international criminal law.1 The collapse of the Soviet Union in the late 
1980s caused significant power shifts around the globe. Many regimes, 
previously supported by the Soviet Union or enabled by the geopolitics of 
the Cold War era, collapsed. Some, such as Somalia (see Abdulkadir and 
Abdulkadir, Chap. 13), descended into civil wars as groups vied for power. 
Others, particularly in South and Central America and Eastern Europe, 
began transitioning from authoritarian to democratic rule. It was at this 
time that the term ‘transitional justice’ was first used (Bell 2009, 7). This 
post-Cold War context is important for understanding how transitional 
justice has developed in the years since then. Embedded within the term is 
a normative assumption that the ‘transition’ of ‘transitional justice’ is 
towards democratisation based on liberal individualism and a free-market 
economy (Arthur 2009; Rees and Chinkin 2015, 1212; Teitel 2003, 75). 
Arthur (2009, 326) argues that the historical context (the triumph of lib-
eral democratic capitalism) is critical in explaining ‘why the measures of 
prosecutions, truth-telling, restitution and reform of abusive state institu-
tions—not some other measures of justice, such as those associated with 
claims for distributive justice—were recognized as the legitimate justice 
initiatives during a time of political change.’ This liberal notion of justice 
has particular implications for gender justice, and is discussed further later 
in this chapter.

The period throughout the 1980s and early 1990s enabled the devel-
opment of transitional justice as a field of both scholarship and practice, 
drawing together a range of techniques and strategies under a single 
umbrella explicitly aimed at normative objectives of democratisation, 
nation-building, promulgation of the rule of law and economic develop-
ment following free-market models (Rees and Chinkin 2015, 1012). 
This period saw significant exchange of ideas and experiences between 
emerging democracies in the Global South through several conferences 
and  visiting delegations (Arthur 2009; Bell 2009). Despite the relatively 
high degree of sharing between states undergoing political transitions, 
Teitel (2003, 76) notes a high degree of sovereign autonomy in deter-
mining what sort of transitional justice would be implemented in each 
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case. Argentina launched domestic prosecutions of former military junta 
leaders and held the first truth commission: the National Commission 
on the Disappeared (Sikkink 2011). Peru followed a similar model, 
holding the Comisión de la verdad y Reconciliación (see Macher, Chap. 
12), prosecuting the leaders of both the Shining Path and former gov-
ernments, launching a national reparations programme and wrestling 
with how the conflict will be remembered (see Boesten, Chap. 9). Post-
Soviet states in Eastern Europe tended not to hold truth commissions or 
prosecutions, but focused more on institutional reform, dismantling 
intrusive secret police and opening up the archives for truth seeking, giv-
ing a more prominent role to historians in the establishment of history 
rather than the quasi- judicial truth and reconciliation commission model 
(Arthur 2009).

Thus, this second phase of transitional justice development expanded 
its focus beyond the ‘holding to account’ of the post-World War Two 
prosecutions to include forward-looking concerns of nation-building 
(Teitel 2003, 76–77). These whole of society concerns drew in complex 
and highly contingent political, legal and social considerations in deciding 
what sort of transitional justice mechanisms would be most likely to 
advance the nation-building project. The different types of harms that 
men and women faced and the gendered nature of both direct and struc-
tural violence were rarely, if ever, a focus in the transitional justice initia-
tives of this period in either Eastern Europe or Central or South America. 
The co-existence of silence on gendered harms and concern with nation- 
building is unlikely to be coincidental. Periods of heightened nationalism 
or attention to nation-building are almost invariably marked by a height-
ening of conservative and essentialised gender roles and norms (Cockburn 
1999; Yuval-Davis 1993, 627; Fiske and Shackel 2014, 128–129) while 
simultaneously, all parties (those formerly engaged in direct conflict and 
the international community) can find commonality in patriarchal frame-
works and logics (Ní Aoláin 2009, 1057). The complementary patriar-
chies of national and international actors converged to ensure that the 
violence and human rights violations targeted in transitional justice were 
largely political violence suffered by men, while the types of violence more 
commonly experienced by women were seen as ‘ordinary’ (and therefore 
falling within the domain of ordinary national systems) and excluded 
from transitional justice processes (Bunch 1990; Ní Aoláin 2009, 1059; 
Nagy 2014, 225).
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The third phase of transitional justice began in the mid-1990s with the 
establishment of the International Criminal Tribunals for Rwanda (ICTR) 
and Yugoslavia (ICTY). This phase saw a return to the use of international 
law and universal jurisdiction for war crimes and crimes against humanity, 
alongside a marked increase in high-level political attention to women’s 
experiences in conflict and post-conflict societies and a significant expan-
sion of humanitarian aid and development. The field of transitional justice 
has expanded enormously in the last 25 years and has ‘now moved from 
the periphery to the center’ (Teitel 2003, 89) such that ‘the question 
today is not whether something should be done after atrocity, but how it 
should be done’ (Nagy 2014, 216).

Legal/Prosecutorial Developments

The ICTR and ICTY played critical roles in the development of interna-
tional jurisprudence on war crimes and crimes against humanity, much of 
which has informed the Rome Statute (1998) which established the 
International Criminal Court (ICC). Both tribunals prosecuted sexual 
violence, establishing important jurisprudence about the use of sexual vio-
lence in war and establishing the foundations for sexual violence to be a 
central concern for the third (and current) phase of transitional justice’s 
development. The first conviction for sexual violence was handed down by 
the ICTR in September 1998 against Jean-Paul Akayesu, former Mayor of 
Taba commune in Rwanda. The Akayesu2 decision was critical in several 
respects: it was the first conviction under international criminal law for 
sexual violence, it found that rape was used in the Rwandan genocide as a 
widespread and deliberate tactic and constituted both genocide and a 
crime against humanity, it found that circumstances of conflict and mass 
violence are coercive (removing arguments around consent) and, finally, 
Akayesu was not accused of committing any rapes himself, but for sending 
‘a clear signal of official tolerance for sexual violence, without which these 
acts would not have taken place.’3 The ICTY extended the principle of 
superior responsibility to recognise that conflict and mass violence create 
a high-risk environment for sexual violence, and therefore officers have a 
positive onus to proactively investigate ‘in order to ascertain whether 
offences were being committed.’4

The establishment of the ICTR and ICTY was followed by several 
hybrid courts and tribunals including the Special Court for Sierra Leone, 
the Serious Crimes panels in Timor Leste, the Extraordinary Chamber in 
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Cambodia and the Bosnian War Crimes Chamber. Following the ratifica-
tion of the Rome Statute (1998) by the requisite number of countries, the 
ICC opened on 1 July 2002 and, at the time of writing, lists 24 cases (5 
currently at trial), 10 situations under investigation and 10 preliminary 
investigations (ICC 2017, 1). In March 2016, the ICC handed down its 
first conviction for sexual crimes, against Jean-Pierre Bemba, a Commander 
of the Movement for the Liberation of Congo (MLC) for crimes commit-
ted in Central African Republic (ICC 2017, 3) (for more on ICC prosecu-
tions see Shackel, Chap. 10).

The inclusion of sexual violence at the highest levels of transitional jus-
tice was hailed by women’s rights activists as a victory for human rights in 
general and for women’s rights in particular, bringing to an end the ‘age 
of impunity’ (Eaton 2004; HRW et al. 2014). Kelly Askin (2003, 288) 
noted that ‘laws prohibiting wartime sexual violence languished ignored 
for centuries’ and the successful prosecution of rape, sexual slavery and 
other forms of sexual violence by the ICTR and ICTY ‘is unparalleled in 
history and has established critical precedential authority for redressing 
these crimes.’

Truth Commissions

The early truth commissions in Argentina, Peru, South Africa and 
Guatemala did not explicitly include gendered harm in their terms of 
reference, limiting the commissions’ scope to fulsomely capture and 
address the effects of those regimes and conflicts on women. The South 
African Truth and Reconciliation Commission in particular has been sub-
ject to significant critique of its ad hoc approach to gendered harm, par-
ticularly in its focus on political crimes and exclusion of both ordinary 
and structural violence and, its hearing from women principally as wit-
nesses to the violence committed against men, which had lasting implica-
tions for the historical record of the effects of apartheid, the distribution 
of reparations and other key policy and justice interventions (Borer 2009; 
Kusafuka 2009; Goldblatt and Meintjes 1996). The Commission 
acknowledged these shortcomings in its final report stating ‘that it would 
have to “amend its understanding of its mandate and how it defined gross 
human rights violations” to “integrate gender fully”’ and that ‘the 
Commission’s relative neglect of the effects of the “ordinary” workings 
of apartheid has a gender bias’ (Kusafuka 2009, 60–61). Later truth com-
missions in East Timor, Sierra Leone and Haiti included a focus on gen-
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der explicitly in their mandates and sought to proactively uncover the 
gendered ways in which violence and oppression functioned both directly 
and indirectly (Bell and O’Rourke 2007, 28). Nonetheless, in each of 
these cases, sexual violence against women is centralised while other 
harms such as physical violence, disinheritance, displacement and exclu-
sion are given less attention.

The Sierra Leone Truth and Reconciliation Commission’s report has a 
stand-alone chapter on women’s experiences of the violence and devel-
oped gender-sensitive methodologies for the Commission’s engagement 
with women. It proactively sought their participation, provided counsel-
ling and material support for women testifying before the Commission 
and allowed women to choose whether to give written or oral testimony, 
and whether to testify at an open or closed hearing. The Commission 
trained specialised women statement takers to work with women affected 
by sexual violence. The Commission’s report explains that, while ‘women 
are not explicitly mentioned in the TRC Act’ (SLTRC 2004, 86), the 
Commission’s mandate to ‘afford “special attention to the subject of sex-
ual abuse”’ (SLTRC 2004, 86) required it to look specifically at the expe-
riences of women and girls during the conflict. While sexual violence was 
the enabling term of reference, the Commission determined ‘to capture 
the experiences of both women and girls in respect of sexual violence, as 
well as their complete gendered experiences at a political, legal, health and 
social welfare level’ (SLTRC 2004, 87). Indeed, the report’s chapter on 
women spends some considerable time on locating women historically, 
politically, economically and socio-culturally in Sierra Leonean society 
prior to the conflict seeking to understand the contexts that may have 
contributed to the particular types of violence committed. While the chap-
ter addresses some non-sexual violence that women experienced (such as 
amputations, displacement and killings), its major focus is nonetheless on 
a disturbingly broad range of sexual crimes committed against Sierra 
Leonean women during the conflict.

A significant criticism of both prosecutions and truth commissions is 
their narrow focus on sexual violence and lack of attention to the wide 
range of complex and intersecting harms that women face during and after 
war. Grewal (2015) argues that women’s inclusion in high-level transi-
tional justice processes has overwhelmingly been achieved on the basis of 
their status as victims of sexual violence, a focus that works against the 
larger political project of equality.
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Politico-Legal Developments/Treaties and Resolutions

The increased focus on serious gender-based crimes committed during 
conflict or during authoritarian regimes is produced by a paradigm shift at 
the highest levels, one which has also produced changes in the political 
and legal context in which transitional justice mechanisms operate. In 
2000, the UN Security Council passed Resolution (UNSCR) 1325, a 
legally binding document aimed at ensuring conflict, peace-building and 
post-conflict reconstruction processes would keep gendered violence and 
gender inequality as central concerns in design and implementation 
(Shepherd 2011, 505). While the resolution has been criticised for repro-
ducing essentialised and conservative gender stereotypes (women as ‘natu-
ral’ peacemakers, vulnerable and in need of protection and, men as 
aggressors—see e.g. Shepherd 2011), the specific focus on women in con-
flict at the highest level was nonetheless both an important development 
and an indication of the success of women’s rights advocates at getting 
their concerns ‘on the agenda.’ UNSCR 1325 has been followed by sev-
eral subsequent resolutions progressing the ‘Women, Peace and Security’ 
(WPS) agenda particularly focusing on recognition of sexual violence as a 
war crime, crime against humanity and an element of genocide, the urgent 
need to stop sexual violence in conflict, the need to improve women’s 
participation in peace processes, and for gender to be incorporated into all 
post-conflict development programmes (PeaceWomen n.d.).

As in prosecutions and truth commissions, WPS resolutions dispropor-
tionately focus on sexual violence against women with too little attention 
to the complex interrelationships of gender, poverty and violence. While 
later resolutions do note the need to ensure aid and development pro-
grammes reach women, there is little substantive articulation of the ways 
in which poverty and the disproportionate work burdens borne by women 
act as barriers to their effective participation in political processes.

Despite several resolutions affirming women’s right to participation in 
peace processes, women’s participation remains ‘strikingly low’ (UN 
Women 2012, 1), with women comprising just nine per cent of peace 
negotiation delegations and only four per cent of signatories to peace 
agreements globally since UNSCR 1325 in 2000 (UN Women 2012, 2). 
Bell and O’Rourke (2007, 24–25) argue that wars and peace negotiations 
remain predominantly male affairs with high stakes (political power, 
amnesty, prosecutions, territory and more) and that even if women man-
age to get a seat at the table, they continue to struggle to get women’s 
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concerns addressed in these negotiations. McWilliams and Kilmurray 
(2015, 128) report that of the 585 peace agreements signed since 1990, 
only 16 per cent contain ‘at least one reference to women and gender.’

Women’s exclusion from peace negotiations is not due to either an 
‘absence of women’s demands for accountability’ (Bell and O’Rourke 
2007, 25) or to women’s lack of interest or experience in peace negotia-
tions (UN Women 2012, 26). Christine Chinkin and Kate Paradine 
(2001) analysed the 1995 Dayton Agreement which brought an end to 
the Bosnia war. Women’s civil society groups actively argued for inclusion 
of women’s political participation, violence against women, prostitution 
and trafficking in the agreement. None of which were addressed in the 
Dayton Agreement. UN Women report that women have pushed hard 
for involvement in peace processes in many countries around the world, 
often holding parallel peace forums, ‘not by choice or design, but as a 
reaction to women’s exclusion from the official peace talks’ (UN Women 
2012, 10).

Women have organised and mobilised to insist upon input, if not for-
mal participation, in peace processes in Somalia, Kenya, Uganda, Libya, 
Liberia, Indonesia and other conflicts around the globe. In Indonesia, 
women in Aceh held the All Acehnese Women’s Congress in 2000 and 
again in 2005 seeking input into peace negotiations. The Uganda Women’s 
Peace Coalition (UWPC) formed a Women’s Peace Caravan in 2006 and 
drove from Kampala to Juba (South Sudan) where peace talks between the 
Lord’s Resistance Army (LRA) and Government of Uganda were being 
held. They managed to get observer status in the peace negotiations, but 
when these talks collapsed, the UWPC was not invited when the talks 
resumed in 2008. The All Party Burundi Women’s Peace Conference 
(2000) stood in the hallways outside the negotiating room and lobbied 
negotiators, advisors and donors as they entered or exited. In Liberia, the 
Mano River Women’s Peace Network and the Women in Peacebuilding 
Program managed to attain observer status in negotiations to end that 
conflict—but did not have voting or speaking rights. They found greater 
impact through their activism, staging sit-ins and ultimately barricading 
negotiators in, refusing to allow anyone to leave the building until the 
peace agreement was signed (UN Women 2012, 9–10).

UN Security Council Resolutions, world leaders’ stated support for 
women’s involvement in peace negotiations and women’s determined and 
creative efforts have not yet translated into greater participation by women 
in these high stakes negotiations.
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Key crItIques and dIscussIon

An increasing number of scholars are now beginning to acknowledge that 
despite the remarkable expansion and normalisation of transitional justice 
processes, the transitional justice project has led ‘ultimately to ambivalent 
consequences’ (Teitel 2003, 90) and that ‘overall there is little evidence 
that there has been comprehensive “success”’ (Rees and Chinkin 2015, 
1213). The increased concern about gender justice and gender equality 
has delivered similarly ambivalent results. Kelly Askin, having optimisti-
cally written of the ‘extraordinary progress made in … redressing gender- 
related crimes’ (2003, 346) in 2003, concluded a speech delivered in 
Sydney in July 2015 by saying that ‘after 25 years working on these issues 
I have more questions than answers [and] more frustration than hope’ 
(2015). It seems that some significant rethinking is required if transi-
tional justice processes are to reach their promised potential of substan-
tively improving women’s access to justice and equality in post-conflict 
societies.

Persistent Problems

Transitional justice’s focus on a specific historical moment—the period and 
processes of transition from war or an authoritarian regime to peace and 
democratic rule—and its distinction between ‘extraordinary’ and ‘ordi-
nary’ violence create a range of significant difficulties for women. In many 
unhelpful ways, this binary structuring replicates rather than challenges the 
public–private divide that sits at the foundation of liberal democratic poli-
tics and law (Bunch 1990; Rao 2001). It also imports many of the struc-
tural barriers that impair women’s access to justice, equality and rights.

While women’s rights activists lauded the prosecution of sexual vio-
lence committed during war and hoped that this would bring an end to 
impunity and build a pathway for the continuum of violence that women 
face in both peace and war to be recognised and addressed, several schol-
ars make powerful arguments that the way in which International Criminal 
Law (ICL) has framed sexual violence reinforces sexual violence in conflict 
as ‘exceptional’ and thereby strengthens profoundly harmful tropes about 
sexual violence committed under ‘ordinary’ circumstances (Grewal 2015; 
Campbell 2004). Sexual violence is not a crime in its own right under 
ICL, but must be committed in particular circumstances in order to con-
stitute a war crime, crime against humanity or genocide (Chesterman 
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1997; Grewal 2010). This requirement displaces a woman’s experience 
from central to marginal in the definition and understanding of sexual 
violence—transitional justice mechanisms do not address rapes of women 
by peacekeepers, by men from their own ethnic group, by humanitarian 
actors or in other circumstances falling outside the definitions contained in 
ICL. Chesterman (1997, 332) argues that ‘the legal response to rape in 
war’ rests on ‘the effacement of the feminine subject, and her selective 
appropriation into the discourse of war crimes as the bearer of essentialised 
feminine virtues.’ The raped woman only appears in ICL as the witness to 
the offence committed against the group, not against herself.

The current legal construction of rape as a war crime, crime against 
humanity or genocide reinforces women’s status as the symbolic bearers of 
nation and honour and, in doing so, reinforces one of the key logics that 
underpins rape’s power as a weapon of war—that by raping ‘their women’ 
one side can demoralise, dishonour and emasculate the enemy. Not only 
does this risk heightening women’s vulnerability to the very attacks it 
seeks to redress, but it affirms damaging cultural or religious beliefs regard-
ing a woman’s chastity or ‘purity’ that stigmatise women as somehow sul-
lied and of little or no value after rape (Askin 2003, 298; Fiske and Shackel 
2015, 112). In this way, ICL continues rather than challenges historical 
constructions of women not as autonomous rights-bearing subjects, but 
as representatives (and reproducers) of nation and bearers of the group’s 
honour (Fiske and Shackel 2014, 132, 128).

Grewal (2015, 151) extends this critique, pointing out that not only is 
the woman victim-survivor moved to the margins, but that the require-
ment of specific contexts for rape to become a crime under international 
law leads to arguments that perversely normalise or downgrade ‘ordinary’ 
rape, making the wider feminist struggle to end sexual violence against 
women in all circumstances that much harder: ‘while there are clearly 
jurisdictional questions about whether an act is a domestic or international 
crime, this has all too often become confused with identifying a qualitative 
difference in the nature of the act in question.’

Women’s rights scholars and activists had hoped that gender-sensitive 
transitional justice processes would help establish new norms for prosecut-
ing sexual violence within national legal systems, through, for example, 
the recognition of situations as coercive and the prohibition of introduc-
ing a victim’s sexual history as a defence (Spees 2003). There is little evi-
dence however that any of the progressive developments internationally 
have been incorporated into any national justice systems, but rather that 
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the international system has adopted a number of problematic aspects of 
national systems (Grewal 2010), aspects which work against potential 
therapeutic gains through testifying in a supportive environment with 
issues of a victim’s sexual conduct or prospective consent removed. This 
can be seen in particular when looking closely at transcripts in trials in 
which the prosecution’s need to elicit key facts to establish elements of the 
crime, and the defence’s need to destabilise this evidence, all too often 
replicates the traumas of domestic rape prosecutions (Henry 2009). 
Campbell (2004) and Nikolić-Ristanović found similar troubling trends in 
their (separate) analyses of ICTY trials with Nikolić-Ristanović concluding 
that ‘…by finding evidence of rape camps and yet finding that individual 
women are not to be believed in their accounts of rape and violence at 
those same camps, the Yugoslav Tribunal reproduces many of the same 
problematic aspects of the rape trial found in Western domestic legal sys-
tems’ (cited in Grewal 2010, 68).

Even at truth commissions, where prosecutions are not sought, similar 
patterns can be observed. Despite truth commissions’ claims to ‘the heal-
ing potential of storytelling, of revealing the truth before a respectful audi-
ence and to an official body’ (South African TRC Report cited in Henry 
2009, 117), there is little supporting empirical evidence (Laplante and 
Theidon 2007, 237). Kusafuka (2009, 52–53) shares an excerpt from the 
Special Women’s Hearing in Johannesburg during the South African TRC 
in which the commissioners repeatedly ask the witness, a survivor of sexual 
violence, why the perpetrator raped her:

CHAIRPERSON: But he was not doing that in a political context, he 
was just doing it as a man who wanted to do that to 
you as a person? I am trying to get that clarity. 
[…]

CHAIRPERSON: Again, I would like us to be clear on this. So, this 
man wanted to rape you not because it was a, there 
was no political context. He was just doing it, 
because he is use [sic] to doing that.

MS MXATHULE: The riots were not yet over in Jubatine at that time. 
We were still involved in the political struggle.

MS SEROKE: [a debriefer]: Maria, we want you to assist us to have 
the political context of the first story you told us 
about. You heard that Sheila Meintjies during her 
submission here, she said that at some of the days, 
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there is a very thin line between domestic violence 
and political violence … did he do this [rape] 
because he knew you were a Comrade or he just did 
it because he wanted to have sex with you?

In parallel with judicial processes, truth commissions can all too easily 
replicate the focus on establishing certain contextualising aspects of an 
episode, overlooking the individual’s experience of violence and the thera-
peutic benefit of having editorial control over the retelling of that vio-
lence. Laplante and Theidon (2007) argue that, in order to deliver on 
their healing promises, truth commissions need to be carefully structured, 
not only in how testimony is heard (they report that all participants in 
their study found the process of testifying cathartic and of benefit), but 
also in linking truth commissions with redress mechanisms.

The mechanisms of redress desired will vary between different situa-
tions, often reflecting the socioeconomic, cultural and political status of 
victim-survivors. Laplante and Theidon (2007, 243) point to the different 
justice desires of Argentina’s mothers of the disappeared who refused 
offers of compensation preferring criminal prosecutions, and the rural 
women of Peru who saw reparations as an essential component of justice: 
‘Among the rural poor, demands for justice are overwhelmingly expressed 
in an economic idiom: the struggle to survive results in practical consider-
ations such as the need for farm animals, suitable housing, or education 
for their children.’ Whichever forms of redress (prosecutions, reparations, 
institutional reform, memorialisation or more) are desired, it is critically 
important that truth commissions have redress mechanisms attached to 
them and that the state takes concrete steps to implement the Commission’s 
recommendations, failure to do so risks further eroding public/victim- 
survivor confidence in the state, thereby undermining a key goal of transi-
tional justice.

Widening the Lens for Women-Centred Justice

Transitional justice’s separation of ‘ordinary’ and ‘extraordinary’ violence 
has supported a rather narrow focus on sexual violence as the principal 
harm that women endure during conflict, often obscuring the many ways 
in which women are affected by war. Transitional justice mechanisms and 
processes ‘ignore a much wider range of institutional and structural 
elements that may cause greater harms to society as a whole and to women 

 THE RISE (AND FALL?) OF TRANSITIONAL GENDER JUSTICE: A SURVEY… 



30 

in particular’ (Ní Aoláin 2009, 1064). For many women, the distinction 
between political violence and ordinary violence that transitional justice 
makes is not reflected in their lived experience. Fiske and Shackel (2015, 
67) report that many women in northern Uganda drew strong analogies 
between the war violence and the current ongoing violence in homes and 
communities, citing one woman as saying that ‘when one is still experienc-
ing a lot of violence, [it] does not qualify as peace.’ It is not uncommon 
for there to be an increase in violence against women after the cessation of 
war (Ní Aoláin 2009, 1064; Bell and O’Rourke 2007, 43), and while this 
violence shapes women’s daily lives, it falls beyond the purview of transi-
tional justice mechanisms. Transitional justice’s demarcation of types of 
violence, elevating concern around violence deemed capable or likely of 
destabilising nascent peace or emerging political and rule of law institu-
tions, while ignoring the continuum of violence identified by women in 
post-conflict societies, exposes a particularly narrow and state-centric con-
ception of ‘justice.’

The tightly focused lens of transitional justice too often relegates the 
injustices and forms of possible redress identified by women in a great 
many post-conflict societies to something outside its jurisdiction. Wars 
very often leave a significant number of women widowed, many at a young 
age, and subject to a range of harms resulting from this social status includ-
ing being dispossessed of land and other property (Shackel and Fiske 
2016, 41–42), exclusion from social and public life (Yadav 2016), vulner-
ability to further violence (Sabri et  al. 2016), wife inheritance (Schütte 
2014) and extreme poverty. While some of these harms, such as the pov-
erty resulting from losing an income-earning husband, are a direct conse-
quence of widowhood, most are products of gendered social relations that 
see women’s value as dependent upon male relatives. An examination of 
the injustices excluded from transitional justice processes reveals much 
about its historical and political roots. As argued by Paige Arthur (2009, 
326), the model of justice envisioned by transitional justice is a liberal 
capitalist one and excludes distributive and social justice demands, perhaps 
seeing these as matters for the national democratic process to attend to in 
the fullness of time. Fiona Ní Aoláin (2009, 1057, 1059) sees the exclu-
sion of the wide range of justice claims made by women as arising from the 
‘complimentary patriarchies that are evidenced between local and interna-
tional actors’ and which work together to define security and justice in a 
masculinist and state-centric manner.
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Where to from here?
Even this brief survey of some feminist critiques of transitional justice’s 
failure to substantively change the lives of women in post-authoritarian 
and post-conflict societies leads to questions about transitional justice’s 
capacity to respond to women’s justice claims in transitional societies. 
Some scholars advocate a reformist path—improve institutions and pro-
cesses to make them more gender-sensitive and woman-friendly.

Rees and Chinkin (2015, 1211, 1213, 1225) argue that transitional 
justice ‘has become an industry,’ leading to its application in a ‘formulaic 
approach’ at the expense of substantive participation by ‘those who did 
not take up arms and who have knowledge of what is needed at the com-
munity level to end conflict.’ Rosemary Nagy (2014, 216, 226) expresses 
similar concerns about transitional justice as a ‘global project’ with ‘trou-
bling features of its standardisation’ and delivered by a highly mobile ‘pro-
fessional body of international donors, practitioners and researchers’; a 
cluster of institutions and individuals far removed from ‘ordinary people’s 
lives’ and unlikely to bring substantive change to those lives. All three 
advocate for international actors and local elites to make much greater 
space for substantive participation by ‘ordinary’ people, including women 
and girls directly affected by the conflict. Through greater participation, 
‘victims … gain a sense of agency that may, in and of itself, be an impor-
tant form of rehabilitation, especially when victims come to perceive 
themselves as actors of social change’ (Rees and Chinkin 2015, 1224). 
The participation of non-elite women, all three scholars contend, ought to 
result in a broadening of transitional justice’s scope to better encompass 
economic, social and cultural rights (Rees and Chinkin 2015, 1219; Nagy 
2014, 224), a need identified by a great many scholars (see, e.g. Laplante 
and Theidon 2007; Goldblatt and Meintjes 1996).

Linked to the need for increased participation, but exposing conun-
drums that run much deeper than which justice demands ought to be 
included in transitional justice, is the charge of coloniality. ‘International 
law is “brought” to war-torn countries’ (Nagy 2014, 217) by the interna-
tional community, dominated by the wealthier, more powerful and pre-
dominantly former colonial powers, raising questions around: To whose 
vision is society transitioning? What are legitimate goals and temporal lim-
its for international involvement? And what effects does the involvement 
of the international (and better resourced) community have on local jus-
tice initiatives? The Acholi people of northern Uganda have expressed 
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significant ambivalence about the ICC’s indictment of LRA commanders 
(Branch 2017) and there is emerging evidence that tensions are being 
exacerbated by the current trial of Dominic Ongwen (RLP 2015; Fiske 
and Shackel 2016, 146–147). While survivor-victims can participate in 
international trials (as witnesses or observers) and in programmes deliv-
ered by the international community, to what extent can their participa-
tion influence the decision-making and direction of such initiatives?

Several empirical studies highlight the centrality of distributive justice 
to the justice claims of women (and men) living in poverty (Laplante and 
Theidon 2007; Fiske and Shackel 2016; Rees and Chinkin 2015). While 
transitional justice incorporates reparations, and many humanitarian and 
development programmes accompany transitional justice initiatives, inter-
national and national actors could do more to address structural social and 
economic injustices (or better support local communities in their efforts 
to address these concerns).

Fiona Ní Aoláin sees transitional justice as a field that needs to radically 
expand its territory if it is to recognise the justice needs of women and 
begin to break down the patriarchal compact that enables both interna-
tional and national legal and political systems to continue defining security 
and justice in a state-centric, masculine manner. Transitions, she argues, 
need to broaden to include ‘gendered transformations necessary to genu-
ine social revolution’ (Ní Aoláin 2009, 1085).

While Nagy (2014) and Ní Aoláin (2009) called for radical, or at least 
structural, change, others argue, whether implicitly or explicitly, that 
women’s justice energies might be better placed in local initiatives where 
decision-making control is locally held. Almost a decade ago, Scully 
(2009) asked ‘should (women) give up on the state?’ and concluded, as 
she does in her contribution to this volume, that non-state-based initia-
tives often have much greater space for women’s agency to define justice 
for themselves and work towards attaining those justice goals. Whereas the 
contribution by Grewal (Chap. 5) still sees significant value in institutional 
and high-level transitional justice mechanisms, but in their co-option by 
local women’s groups for use in ways never intended by their designers. 
Grewal relates the creative ways in which women have taken decisions 
made by the Special Court of Sierra Leone and use them to further their 
justice claims at the local level.

Gender injustice has deep roots and is proving extremely difficult to 
shift—even with concerted attention at the highest international levels, 
women’s justice claims continue to be relegated to secondary priority, 
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women continue to be defined in terms of their sexual identities and 
reproductive abilities, and, despite multiple resolutions affirming their 
rights, continue to be excluded from important decision-making pro-
cesses. Such persistent roadblocks open the possibility of terminal decline 
and the risk that the momentum behind the transitional gender justice 
project may be lost. To arrest such a fall reformist, expansionist, radical 
and community-based solutions are possible but it seems likely that they 
will need to be worked at, with creativity and determination, for some 
time yet.

notes

1. While there is broad acceptance of this argument in the literature (see e.g. 
Teitel 2003; Grewal 2010). Paige Arthur (2009) mounts a persuasive argu-
ment that this narrative inaccurately truncates a much longer history and 
that colonial powers have a shared and active interest in maintaining either 
a post-Nuremberg or post-Cold War focus in order to exclude imperialism 
and the violence, oppression and exploitation inherent in colonialism from 
the current enthusiasm for ‘dealing with the past.’

2. Prosecutor v. Akayesu, Judgment, Case No. ICTR-96-4-T, 2 September 
1998.

3. Akayesu Judgment at para 693.
4. Prosecutor v. Naser Oric (Trial Judgement). Case No. IT-03-68-T. 30 June 

2006 at para 322.
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CHAPTER 3

Ebola and Post-Conflict Gender Justice: 
Lessons from Liberia

Pamela Scully

IntroductIon

Ebola first came to the attention of doctors in 1976. As of 2007, it had 
been found in Congo, the Democratic Republic of Congo, Sudan, Gabon 
and Uganda (WHO 2007). Death rates are between 50 and 90 per cent. 
In 2014, Ebola took hold in the Mano River region of West Africa: Liberia, 
Guinea and Sierra Leone. By 2016, Ebola had infected some 28,616 peo-
ple and killed over 11,000 in those countries (CDC 2017). In the autumn 
of 2014, President Johnson Sirleaf’s government declared a state of emer-
gency and quarantined the largest informal settlement in Monrovia, with 
disastrous effects, including one death from violence. Liberia was over-
whelmed. In May 2015, the World Health Organisation declared Liberia 
free from Ebola, but cases continue to appear.

Ebola’s devastation in 2014 occurred in the fading years of a decade 
of post-conflict reconstruction. Sierra Leone and Liberia both emerged 
from punishing civil wars and regional strife in the early 2000s. Guinea 
lingers under decades of authoritarian rule, and experienced political 
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turmoil accompanied by public sexual violence against women in 2011.
With the coming of peace, Sierra Leone and Liberia became the recipi-
ents of vast amounts of international development aid much of it inflected 
with the new attention to gender and peace-building initiated with the 
landmark Security Council Resolution 1325 of 2000 on Women, War 
and Peace. From 2003 to 2005, the US gave about $880 million, includ-
ing more than $520 million for the UN Mission in Liberia (UNMIL) 
(U.S. Department of State 09/06).

Gendered post-conflict reconstruction has focused largely on the for-
mal sector—be it the Liberian National Police, the Law, the special court 
for gender- and sexual-based crimes, although as Boesten’s chapter in this 
collection examines, memory work and commemoration are becoming 
increasingly salient in transitional justice. Often in partnership with inter-
national non-governmental organisations (INGOs) and transnational 
bodies, Sirleaf inaugurated reforms such as giving the new rape law teeth 
by creating a special court to fast track gender-based violence crimes, 
passed a National Action Plan on Gender Based Violence (in line with 
UNSCR 1325), worked to extend the Liberian National Police into rural 
areas and invested in girl’s education (Scully 2016). In 2009, the UN and 
the Government of Liberia signed a three-year agreement the ‘Joint 
Program on Gender Equality and Women’s Empowerment,’ with a total 
budget of over $15 million, aimed at increasing coordination, the capacity 
of government agencies and increasing women’s empowerment.

The gender and development (GAD) approach has been deeply influ-
ential in shaping post-conflict efforts. Since 1997, it has been official pol-
icy at the United Nations. In recent years, even the World Bank has begun 
to focus on gender, publishing reports on gender, equality and develop-
ment. Gender Equality and Women’s Empowerment is also the third of 
the much-trumpeted Millennium Development Goals. SCR 1325 made 
gender-mainstreaming part of the armed conflict and security focus (Cohn 
and Enloe 2003; Cohn 2008), and the methodology of gender main-
streaming is seen in the many workshops and position papers emanating 
out of INGOs and government offices involved in building post-conflict 
justice. As Cornwall et al. (2007, 5) have argued, ‘the generalisations that 
are now part of the currency of GAD (gender and development) represent 
a success story…they are now taken for granted….’ The taken-for- 
grantedness is shown in the ways in which gender-mainstreaming has 
been taken up in the literature and planning of post-conflict. But ‘the 
extent of change in women’s lives does not match this discursive landslide’ 
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(Cornwall et al. 2007, 5; True 2003; Bottomley 2013). I argue that mis-
match exists in part because of the implicit assumptions of so much post-
conflict work.

In Liberia, as the reports below show, the almost exclusive focus on the 
formal legal system and the state is misplaced when the majority of people 
seek redress for their grievances through traditional legal systems and in 
rural areas. Appeals to more gender mainstreaming as a solution to 
addressing women’s and gender issues have tended to be the approach of 
feminist scholarship on transitional justice hitherto (Cahn et  al. 2013; 
True 2003). In 2009, a report by the US Institute of Peace (USIP) noted 
that only two per cent of criminal cases reached the courts, 45 per cent 
were dealt with in traditional courts and the other 43 per cent didn’t 
appear to go through any resolution (Isser et al. 2009, 4). Gender justice 
in particular has not been solved by what De Carvalho and Schia (2011, 
136) call a ‘fragmented approach’ to ending sexual and gender-based vio-
lence (SGBV). They say efforts must be addressed to law as a whole, 
including the customary (Schia and De Carvalho 2009; De Carvalho and 
Schia 2011).

I argue that we ask too much of law and of gender mainstreaming in 
post-conflict gender justice as the solution to what ails. We rather need to 
explore fundamental epistemologies, that is, ways of thinking that gird 
approaches to post-conflict more generally in order to move forward on 
gender justice. As Foucault argued, certain epistemes, the ways of organis-
ing knowledge and understanding the world, frame our work in ways we 
hardly recognise (Foucault 2002). In this regard, we live increasingly in 
the era of global assemblages: ‘global forms of techno-science, economic 
rationalism and other expert systems’ which come to be the grounds from 
which work proceeds (Collier 2006, 401). We can think of post-conflict 
efforts as part of such an assemblage of ways of thinking and doing that 
rest on ‘impersonal principles, which can be set out and developed without 
regard to context’ (Giddens quoted in Collier and Ong 2004, 22). The 
centrality of this way of approaching ‘problems’ ignores people and their 
capacities and creates a lack of faith between government (their experts) 
and citizens. As Autesserre asks in her book on the Democratic Republic 
of Congo, ‘Why do intelligent, well-read, and well-trained people genu-
inely moved by …suffering and committed to ending it, still adopt a one-
size-fits-all approach to peacebuilding’ (Autesserre 2010, p.85)? The 
technocratic approach helps explain why Liberia, the poster for the new 
development centred on governance and women’s empowerment, with 
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various national action plans in place, and millions of dollars invested by 
INGOs and the UN and so on, faced Ebola with so few resources at hand. 
Indeed, when Ebola arrived with terrifying rapidity in 2014, quickly 
spreading from forest regions to the capitals, it exposed the limits; one 
might say the fiction, of much of the post-conflict agenda. Ebola revealed 
the inadequacy of the concentration on governance over infrastructure 
with poor roads, inadequate health care clinics…; citizens’ profound dis-
trust of the government and experts, and the particular vulnerability of 
women and girls in the region.

Gender and ebola

While medical literature on gender and epidemiology is apparently quite 
scarce, we know that Ebola, like other emergent infectious diseases, is a 
gendered and locally contextual disease. In all outbreaks, women have 
been at the epicentre of the disease, as those who care for the sick at home 
and the bodies of the dead, and thus are most vulnerable to infection. For 
example, in the Gulu district of Uganda, the deceased person’s paternal 
aunt or another female relative from the father’s side is responsible for 
tending to the dead. This seems to have been the reason so many women 
became infected in the Ebola outbreak in 2000–2001 (WHO 2007, 29). 
In a 2007 WHO report, Martha Anker writes that because gender was 
studied by different disciplines but very rarely in an interdisciplinary way, 
there is little known about the ways in which gender roles and sex differ-
ences may or may not affect the transmission of disease. However, analys-
ing data from different epidemics such as dengue fever and an earlier 
Ebola outbreak in Central Africa, she delineated some features. In societ-
ies (in West Africa for example) where men tend to travel and do longer 
journeys than women, they tend to be susceptible to disease earlier than 
women. But women who do much of the caring tend to be more suscep-
tible in the home.

Gender roles play an important role in the trajectory of disease. In 
earlier outbreaks, for example, in Gabon, analysis showed that men 
were the first to get sick and then later the disease claimed more women. 
This is perhaps because of the patterns where men were out and about 
and thus got infected first, but that in caring for the sick and the dying 
and the dead, more women then got infected. As communities become 
more aware of how Ebola (or any other infectious disease) works, they 
become also more able to manipulate gender roles to the benefit of 
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certain members of society. In Congo in 2003, the men told a researcher 
that they avoided getting Ebola by making sure it was the women who 
looked after the sick (WHO 2007, 29).

Clearly, one of the take-home messages from this information is that in 
order to address emergent infectious diseases such as Ebola, health care 
discussions have to understand diverse perspectives on gender roles includ-
ing the allocation of labour and daily social practices. Unfortunately, Ebola 
arose in West Africa in 2014 in the aftermath of severe cuts in funding for 
global health. Anthropologists were key in helping understand the factors 
leading to transmission of infectious diseases; it was for this reason that 
they were included in WHO teams (WHO 2007). However, with the 
international downturn from 2008, countries stopped contributing to the 
WHO, and ‘The W.H.O.’s epidemic and pandemic response depart-
ment—including a network of anthropologists to help overcome cultural 
differences during outbreaks—was dissolved’ (Fink 2015). However, if 
anthropologists were not there to help, communities were. Communities 
are always there: Why does it remain so difficult for international experts 
and ministry officials to work in community with communities rather than 
see them as partners once a course of action has been decided upon?

capacIty

Implicit operating assumptions about knowledge create this blindness to 
the skill-sets of local communities. The knowledge that funders and devel-
opment experts recognise as expertise most often is tied to a Western form 
of education, which relates to which structures of authority and society are 
regarded as legitimate (the state, the formal legal system; formal religious 
authorities etc.), which then helps determine who gets to be seen as hav-
ing expertise (the people who live and have been educated in and to serve 
those structures). These issues could be said to fall under the capacious 
discourse of capacity. This is a version of what Cliffe and Manning (2008, 
165) have identified as ‘the fallacy of the terra nullius.’ De Carvalho and 
Schia say this fallacy is ‘the inability of the UN to take into account pre- 
existing institutions and the assumptions that everything must “start from 
zero”’ (Cliffe and Manning 2008, 165 quoted in De Carvalho and Schia 
2013, 137). As Professor Jehu Hanciles has said, ‘At the very least the cur-
rent fight against Ebola… exposes the bankruptcy of strategies that devalue 
the role of indigenous communities and culture’ (Hanciles 2015).
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The challenge of supposed lack of capacity, or inadequate training, or bad 
education, or poor skill-sets is increasingly becoming part of the  language 
used by international development experts. President Ellen Johnson Sirleaf 
of Liberia has named capacity one of the key challenges of her presidency: 
That is, the supposed lack of capacity of her citizens to do the work required: 
The problem is of ‘capacity at all levels in the society, in government, as well 
as in civil society. So the biggest thing is, do you have the expertise to be able 
to put all these people to work’ (Sirleaf 2010). In my visits to Liberia since 
2008, I have been struck by how the concept of capacity—its lack and its lag 
in Liberia—is a central organising feature of many of the conversations. The 
general story emanating from INGOS is that Liberians lack capacity: That is, 
they lack education, training, understanding of gender equality, of how a 
state should work, and need training in everything from budgeting to writ-
ing to organising themselves efficiently1 in part because many Liberians live 
in rural areas under concepts of justice and society that do not mesh with the 
formal state structures of the governance machine.

The UN and other development-related organisations have adopted 
the idea of capacity developed by Sen and Nussbaum as something that 
can be listed and thus counted. The humanist tone of Sen and Nussbaum’s2 
original interventions is now replaced by an excessively bureaucratic 
approach. Capacity has now been operationalised as meaning the degree 
to which a given country or community is able to fulfil the goals set by the 
UN and INGOs, and do the kind of work in the way that these bodies feel 
it should be done.3 A World Bank booklet entitled Capacity Development 
and Results Framework (CDRF) outlines the features of this evolving 
approach to development. The authors argue that a key feature of the 
CDRF approach is ‘its focus on capacity factors that impede the achieve-
ment of development goals’ (Otoo et al. 2009, i).

The underlying assumption is that what constitutes capacity is under-
stood as self-evident: it is tied to the ability to work and perform well 
within the political and economic structures recognised by the big inter-
national financial organs such as the International Monetary Fund (IMF) 
and the World Bank. It is also seen in the Liberian National Action Plan 
on Gender Based Violence, which looks remarkably like other action 
plans with claims to assessment and capacity building which even the 
document registers as impossible under current conditions (Scully 2015). 
In this framing, capacity means being able to organise within recognisa-
ble structures of governance and economics, and to be able to monitor, 
evaluate and report results in particular formats. Indeed, one report on 
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the challenges of development says ‘it is typically deficiencies in intangible 
sociopolitical, policy-related, and organisational factors—hereafter referred 
to as capacity factors—that constrain performance and results’ (Otoo et al. 
2009, 3). This description locates the problem of capacity for develop-
ment precisely in problems of the host country, the country to which 
development aid is being targeted.4 The bottom line then seems to be that 
communities need to be transformed in order to become in alignment 
with goals set by international actors and governments at the macro level.

The Liberians I have interviewed suggest a different story: They say 
that Liberians do have capacity and capabilities to do the job of develop-
ment. However, they say that they are rarely asked their opinion about 
what interventions might work, are never seen as people who might have 
real solutions to problems, and despite the language of partnership are 
rarely treated as true partners (Scully 2014). A person from a leading West 
African organisation put it thus in May 2011: ‘International organisations 
come and do the implementation and then leave out the locals and by the 
time they leave there is a huge gap there is nothing that has been filled 
in…. You come to realise that in Liberia most of INGO donors or groups 
always stress capacity building. That local organisations do not have the 
capacity that they need’ (Interview, 13 May 2011).

The framing of capacity, of having it or not, displaces other conversa-
tions which might be very important to creating sustainable peace. The 
international development framework renders the gap between what they 
feel development should entail, and the unwillingness or inability of peo-
ple to deliver, as a problem of capacity. This sidesteps issues of political 
economy, competing views of justice that might be circulating, and/or 
critiques of the neo-liberal framing of development with its focus on mil-
lennial goals and so on (Kurasawa 2007).

ebola and capacItIes In lIberIa

The Ebola epidemic revealed both the limits of all the development dollars 
spent in the country in creating a formal legal system, working with police 
and the courts, but it also exposed the social and political harm of this 
discourse on capacity, which is both elitist and insulting to many Liberians. 
By denying that rural Liberians have capacity to act and innovate in their 
own interests, the government and its many international and some local 
partners continued the distrust and disconnect between citizens and the 
state, which has a long history in Liberia. Ebola exposed the wound, and 
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the lies about the new Liberia. As one Liberian politician put it, ‘This 
Ebola thing now has basically laid the thing out like this: The system is bad 
and the emperor has no clothes’ (Onishi 2014).

In fact, the lessons of Ebola are precisely that communities are the epi-
centres of change and capacity. The Liberian state and funders reached this 
conclusion only after the business-as-usual approach failed to gain trac-
tion, with terrible results. At first, the Liberian government tried to man-
age Ebola through authoritarian declarations of a state of emergency on 7 
August 2014 and quarantining West Point, an informal settlement in 
Monrovia, against the advice of public health professionals (Onishi 2014). 
These measures only increased distrust between government and people, 
and between health care teams and communities, and thus the disease 
raged out of control. At first the messages being given out were that Ebola 
kills (Flomoku 2015). This terrified communities who saw no point in 
going to the few health care centres if death was to follow in any case. 
Since so many sufferers who went to health clinics did die, as did the doc-
tors and nurses who treated them, people were afraid to go and sceptical 
of being healed by health care professionals. They also knew the very poor 
state of health care in Liberia. In addition, rumours abounded that the 
government was causing Ebola to be able to get more development money 
or to ‘eat money’ (Macdougall 2011).

In the fall of 2014, President Johnson Sirleaf realised that the govern-
ment had to change its approach. In November, she ended the State of 
Emergency and extended the curfew to midnight (Sirleaf 2014). The pres-
ident moved from dictating terms to collaborating with community lead-
ers to lead the coordination effort in terms of messaging, working with 
donor partners and really working with communities to address the effort 
(Flomoku 2015). The president personally led the efforts by establishing 
a series of committees to work in collaboration on different issues. One of 
these was the social mobilisation committee, which involved The Carter 
Center (TCC) and other partners. The Carter Center has been instrumen-
tal for at least five years in doing social mobilisation work in rural counties 
through partnership with chiefs. Since 2010, they also had established a 
Women’s Program, which included ordinary women as well as female 
chiefs in dialogues around conflict resolution and matters specific to 
women. Using such programmes in conflict resolution they already had 
established, TCC worked to make sure that government messages reached 
the people and that trust was established between government and com-
munities in a land where distrust has a very long history.
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Ebola was halted in Liberia largely independently of the interventions 
finally made by the WHO, the CDC and the US military. For example, the 
treatment centres set up by the US military towards the end of 2014 went 
mostly unused and nine of the eleven centres never treated an Ebola 
patient (Onishi 2015). Ebola ended in Liberia primarily thanks to efforts 
within communities to educate themselves about the transmission of the 
disease and to modify practices which contributed to the spread of Ebola 
such as touching one another’s hands in greeting, and washing the bodies 
of the dead. Women were central to these community efforts. A report in 
January 2015 showed that overall 50.8 per cent of the deaths in the Mano 
river Region were women. And as of 7 January 2015 in Guinea and Sierra 
Leone, women were the majority of the dead, while in Liberia slightly 
more men have died (UNDP 2015). I do not know enough about mobili-
sation in the other countries, but the Liberian government directly tar-
geted women for social mobilisation. Perhaps given this support from the 
government over time to learn about Ebola, and because of the centrality 
of their work as caregivers, women in Liberia embraced the new messages 
about prevention. Pewee Flomoku (2015), then head of TCC in Liberia, 
said, ‘women conducted themselves in ways that helped…. Mothers knew 
that getting exposed would expose their family so they took measures. 
Maybe more men didn’t listen to the dos and the don’ts and maybe 
women did. Women always care so they are the leaders in this thing.’ 
Attending to how men and women interact with the sick is therefore cru-
cial to preventing the spread of disease.

Understanding and attending to gender roles also matter in the post- 
Ebola era (if indeed we will ever really be post-Ebola). If women died in 
slightly higher numbers in the region, their gender has adversely affected 
their experience as individual survivors of the disease and as women in 
Ebola and post-Ebola society. In the Mano River region, women are 
responsible for up to 90 per cent of food production, and do much trade, 
crossing borders to do so. The official closing of the borders (though hard 
to enforce) has limited women’s ability to generate income. Looking after 
approximately 30,000 children orphaned in the Mano River region by the 
disease (WHO 2015) also falls primarily on women in their role as care 
givers. And for orphaned girls, their vulnerability to sexual violence also 
increases, in a region where sexual violence was already, before Ebola, 
mostly targeted at pubescent and pre-pubescent girls. A study between 
2008 and 2009 showed that of the 1500 survivors seeking treatment at 
MSF clinics in Monrovia, the median age was thirteen, with nine per cent 
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being under the age of five and 32 per cent being between the ages of five 
and twelve (Tayler-Smith et al. 2012, Table 2). We can expect an increase 
in the vulnerability of girls to rape and other forms of sexual exploitation, 
including sex trafficking, following the devastation of the Ebola outbreak: 
A recent study on Sierra Leone found a rise in transactional sex in the 
aftermath of Ebola (Ebola Deeply 2015).

ebola and post-conflIct Gender JustIce

What does this all mean for gender justice in post-conflict development? 
As we fully enter the era of Ebola, we have learned new lessons around the 
importance of grass roots responsibilities and capacities and the impor-
tance of having women involved in education and access to information. 
But this knowledge is overshadowed by other contexts: Ebola happened in 
the era of Global Public Health Vigilance  identified by Weir and 
Mykhalovskiy (2010) in which public health concerns and expertise 
increasingly trump concerns about social or economic justice under the 
ideology of an apolitical intervention. Global public health has moved 
away from providing primary health care and prevention to increasing 
concern about securitisation and thus investment in the stopping of infec-
tious diseases. The era of Ebola has only amplified international invest-
ments and interest in efficient surveillance of emergent infectious 
diseases. It seems likely that the potential for serious outbreaks of infec-
tious diseases is going to produce more reliance on experts rather than 
appreciation of the harder, slower work of community mobilisation. The 
current model of Global Health Vigilance over emergent infectious dis-
eases works in precisely those long-established templates which see power 
and knowledge residing in particular government and health organisa-
tions, and where collaboration is understood to be about finding imple-
menting partners rather than joint creation of projects. The idea of a 
sharing knowledge economy, with insights and competence going both 
ways from the rural village to the health department/s and government/s 
and back, is hard to implement. However, the failure to sustain and sup-
port community engagement is perilous. We know that to slow down 
Ebola it was absolutely crucial to engage the community. We now know 
that public health without community means failure even if the numbers 
look good on the evaluation spreadsheet.

The CDC, WHO, the Gates Foundation and other organisations are 
making huge investments to prevent a new outbreak and to ensure new 
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abilities to prevent an infectious disease emergency. For example, the CDC 
recently partnered with universities to establish Centres for Public Health 
Security in Guinea, Liberia and Sierra Leone. These projects are important 
in helping develop national response systems close to the outbreak of dis-
ease. However, we should also think carefully of the costs of such an 
approach: for example, teams of international experts descend on Monrovia 
for high-level meetings at regular intervals. This exhausts the patience of 
at least some of the local organisations that say they see different faces 
every two weeks and end up saying the same things again and again and 
are not asked for their input in design and implementation. At the very 
least, such responses should be matched by collaborations with rural com-
munities, religious leaders, and women chiefs and other elders. It is much 
harder however to get funding for such initiatives, precisely because they 
sit outside of the recognised areas of knowledge and power.

At the time of writing, the outcomes of Ebola are paradoxical: On the 
one hand, one of the lessons learned is that solutions lie with communities 
and that working in villages and particularly with women at the start of an 
outbreak, indeed at the start of any project, creates sustainability; that 
work always needs to start from the ground up. But this hard-earned 
knowledge, practised indeed by some development initiatives, exists in 
tension with the global assemblages of science, technology and their links 
to governmentality, which drive post-conflict development. Ebola has cre-
ated an opportunity to think deeply and in real time about the work done 
to end poverty and violence for women and for men in post-conflict coun-
tries. It will be a shame if business proceeds as usual. There is so much 
talent and so much knowledge in-country about how to proceed in ways 
that privilege community and sustainability.

notes

1. I have interviewed Liberians working in local NGOs as well as for INGOs, 
and some interviews with officials of leading INGOs. I am grateful to Durba 
Mitra for the concept of lack and lag.

2. Amartya Sen developed the concept of capacity in his article ‘Equality of What?’ 
delivered as a Tanner lecture at Stanford in 1979. He and Martha Nussbaum 
developed further the idea of capacities and their importance in understanding 
and alleviating poverty. The capabilities approach seeks to list and therefore 
address all the areas of life in which people should be fulfilled, including happi-
ness and labour, and health (Sen 1980; Nussbaum and Sen 1993).
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3. See for example the United Nations Development Program, Strategic Plan 
(2008–2011) and the UNDP (2009, 5) Capacity Development Primer which 
identifies capacity development as ‘the engine of human development.’ The 
World Bank has a Capacity Development Resource Center which ‘aims to be 
a connector of knowledge, learning, and innovation in capacity develop-
ment for the benefit of the development community and results-oriented 
practice’ (World Bank 2016).

4. CDRF targets societies for reform so that they become better candidates for 
capacity development. ‘Capacity development is a locally driven process of 
learning by leaders, coalitions and other agents of change that brings about 
changes in sociopolitical, policy-related, and organisational factors to 
enhance local ownership for and the effectiveness and efficiency of efforts to 
achieve a development goal’ (Otoo et al. 2009, 3).
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CHAPTER 4

Making Clients Out of Citizens: 
Deconstructing Women’s Empowerment 

and Humanitarianism in Post-Conflict 
Interventions

Rita Shackel and Lucy Fiske

IntroductIon

Contemporary post-conflict interventions are typically dominated by 
legal, security and development discourses (Heathershaw 2008, 597; 
Sharp 2013, 149–151). The standardised ‘set’ of international responses 
to conflict in the global South includes internationally mediated peace 
negotiations, prosecutions, truth commissions and an influx of humanitar-
ian aid and development non-governmental organisations (NGOs) (Nagy 
2008, 275; Vella 2014, 3). After sustained efforts from women’s move-
ments and civil society, international actors have broadened their concerns 
to include the impacts of conflict, including sexual and gender-based 
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 violence (SGBV), on women (Reilly 2007, 155–156). International 
Criminal Law (ICL) has recognised sexual violence against women as con-
stituting crimes in certain circumstances (Reilly 2007, 161–162; D’Aoust 
2017, 212–213). UN resolutions certify the importance of women’s 
involvement in peace processes and post-conflict rebuilding (Reilly 2007; 
Cohn 2008; Gariyo 1995, 131–132). Women are accordingly becoming 
more visible in political, legal and public discourse as victims of war. 
However, many high-status transitional justice and post-conflict building 
interventions deal primarily with elites from within conflict/post-conflict 
communities and seek to rebuild on a western neoliberal democratic 
model with little accommodation of local practices or involvement of 
those who are most adversely impacted by the conflict.

Rather than “community” being the locus within which diagnoses are 
developed, transformative agendas set, and strategic action initiated, it has 
been circumscribed as an isolated entity within which lie both the causes and 
the solutions to the violence that afflicts it. The final goal remains the estab-
lishment of liberal market democracy under existing relations of power; the 
diagnosis and prescription, at a fundamentally political level, are not open to 
debate. What was a critical response to authoritarian post-war state-building 
has thus been co-opted as a technical intervention aimed at managing epi-
sodes of conflict without challenging the broader relations and structures 
that fuel them. (Campbell 2011, 43)

As Campbell suggests in the quote above, the dominant humanitarian aid 
and development agenda does not challenge, and indeed arguably rein-
forces, pre-existing structural inequalities. The aid system ‘continues to 
overlook systems, processes, and institutions that reproduce poverty and 
inequality, and has effectively depoliticized and professionalized develop-
ment’ (Banks et al. 2015, 710). This agenda for post-conflict rebuilding 
disproportionately disempowers women, who are already positioned 
peripheral to the loci of power in post-conflict settings; their lives strongly 
shaped through mutually constitutive sites of disadvantage, and thus this 
model for rebuilding renders them further invisible and further mutes 
their voice (Fiske and Shackel 2016, 110–117).

NGO humanitarian and development interventions are fraught with 
tensions, often emerging from and operating within colonial charitable 
paradigms, which arguably paradoxically reinforce and entrench depen-
dency and powerlessness across different levels in society (Hearn 2007, 
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1095, 1101). At a systemic level, international NGOs (INGOs) increas-
ingly shape and control local agendas in post-conflict rebuilding by inject-
ing large sums of money into communities, funding the work of local 
NGOs and partnering with them in service provision and programme 
delivery (Gariyo 1995, 131–133). Without this influx of external foreign 
resources, local NGOs cannot operate. The result is the popularisation of 
Northern development policy and a post-conflict building agenda that is 
grounded in an asymmetrical relationship between international actors 
and local communities, with the latter subordinate to, and their existence 
often entirely contingent, on the former (Gariyo 1995, 131, 133; 
Mossman 2006). Accordingly, local NGOs, because of their dependence 
on INGOs, that are part of a multibillion-dollar industry, are susceptible 
to becoming agents who operate ‘in the interests of international capital-
ism against the interests of the indigenous popular classes’ (Hearn 2007, 
1098). Indeed, Hanlon, writing about Mozambique in 1991, suggested 
that aid ‘is not neocolonialism’ but rather ‘the recolonization of 
Mozambique’ (cited in Hearn 2007, 1100). Gariyo (1995, 133) states: 
‘[s]uch high levels of foreign funding tend to deprive [local] NGOs of a 
strong base in their own societies and contributes to the inability to plan 
for the longer term.’ Local NGOs are deprived of control of local projects, 
and the durability and sustainability of projects are threatened once fund-
ing is no longer available. Such uncertainty further incentivises local NGOs 
to do what their INGO partners dictate (Mossman 2006). Moreover, due 
to their financial subordination, Southern NGOs are vulnerable to the 
imposition of Northern institutional practices on their own practices 
(Rauh 2010, 29, 42; Burger and Seabe 2014, 77, 84). At the same time, 
accountability for development initiatives is transferred from the state to 
INGOs (Obiyan 2005, 301, 314; Elbers and Schulpen 2013, 48, 64). 
This renders INGOs very powerful and their actions, decisions and priori-
ties often placed beyond scrutiny (Efuk 2000, 45, 69). Interventions often 
go unchecked; their accountability is at best opaque, and not governed by 
enforceable law. Thus, this power dynamic of dependency is arguably rep-
licated in the relationship between INGOs and the local communities and 
the individuals they ‘serve’.

This neo-colonial charitable paradigm for post-conflict rebuilding is 
gendered ‘in terms of input, which comes from the foundational economic 
rationality from which neoliberal strategy is formed … [and] in terms of 
outcome: in the practical experiences of the poor people these strategies 
target, and in terms of the future continuance of the neoliberal policies in 
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question’ (Griffin 2009, 13–14). Women are thus further rendered pow-
erless, repressed and socially, economically and politically incapacitated.

In this chapter, we draw on recent fieldwork conducted with women 
affected by violence in Kenya, eastern Democratic Republic of Congo 
(DRC) and northern Uganda to examine the ways in which a range of 
transitional justice mechanisms operate and impact on women and their 
status.1 In particular, we explore the effects of such interventions on wom-
en’s agency and their self-identification as citizens. We question whether 
large-scale NGO programmes and service provision might be inadver-
tently distancing women from their own resilience, resourcefulness and 
agency, and shifting women’s identities away from citizenship and towards 
the less autonomous and more passive role of ‘client’.

Background—the FIeldwork

Over the period 2013–2016 we conducted a research project that explored 
women’s access to justice after mass violence and conflict in Kenya, eastern 
DRC and northern Uganda.2 This project involved interviews with 274 
women affected by violence3 and 68 key informants,4 people working in 
justice-related systems as prosecutors, lawyers, health workers, policymak-
ers, community leaders and more. Almost all the interviews we conducted 
with women affected by violence and key informants were conducted in- 
country; a process that invariably also engaged a degree of ethnography as 
we had multiple daily encounters ‘off the record’ with colleagues, com-
munity members and local leaders, or simply, as we absorbed our physical 
and social surroundings (Taylor 2002, 1). During our fieldwork over the 
duration of the study period, we noted in all three countries a strong inter-
national presence—most visibly through the proliferation of international 
humanitarian agencies. In northern Uganda and the DRC, for example, 
most vehicles on the roads were emblazoned with one logo or another, 
and signs announcing the site of one programme or another were scat-
tered across the landscape.

The pervasive and seemingly ever-escalating presence of INGOs 
throughout Africa which we witnessed during our project is well docu-
mented and the reasons for it, and its consequent impact is gaining increas-
ing attention (Hearn 2007, 1095). Over the 1990s, NGOs in Africa 
increased their funding by more than US$2.5 billion (Hearn 2007, 1096). 
The DRC, and the city of Goma in particular, has been described as a 
regional ‘NGO-pole’ (Büscher and Vlassenroot 2010, S256–S257). 
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Between the end of 2006 and October 2008, the number of permanently 
present international NGOs in Goma doubled (Büscher and Vlassenroot 
2010, S263). By 2014, Kenya also had 9728 registered NGOs (Karanja 
and Kilonzo 2015). Uganda has likewise seen a large increase in NGOs, 
with over 7000 NGOs recorded active in the country in October 2010 
(Ministry of Internal Affairs 2010, 10).

Unsurprisingly then, across all three of our research countries, interna-
tional humanitarian agencies featured in our research participants’ discus-
sion of justice, safety and recovery from violence. Governments notably 
featured less often, both in the physical landscape and in respondents’ 
testimonies. Although not the focus of our research project, we developed 
a curiosity about what effects the highly visible presence of so many inter-
national humanitarian agencies might be having, in particular on local and 
regional politics, governmental functions and state legitimacy, and on 
social infrastructure and identity. Humanitarian organisations deliver a 
wide range of programmes including health, development, economic 
empowerment, infrastructure rebuilding, education and much more 
(Werker and Ahmed 2002, 73). Some commentators have raised concerns 
that the pervasive presence and activity of INGOs is ‘weakening the role 
of the state. By providing aid, they relieve governments of the responsibil-
ity for providing for the welfare of their populations’ (Ferris 2011, 100). 
But such programmes are conceived in the global North (and the recipi-
ent countries) as a self-evident ‘good’; indeed, it is difficult to argue against 
training women in tailoring skills or building a local primary school. And 
yet, our unease, which lies at the core of this chapter, is precisely because 
these development activities are so far reaching, they shape every contour 
of how communities are being rebuilt and social, economic and political 
relationships (re)negotiated and (re)constructed. In this chapter, we first 
share stories of two women we interviewed in northern Uganda before 
critiquing some underlying power dynamics and the unintended, but 
nonetheless striking, effects of international intervention.

two women—two StorIeS

‘Alice’ and ‘Julia’ live in northern Uganda, both were abducted by the 
Lord’s Resistance Army (LRA) as children and held in captivity for several 
years, given as ‘wives’ to senior commanders of the rebel army and used as 
forced labour, combatants and sexual slaves. Both managed to escape and 
now live in Acholiland—one in a village and the other in a regional centre.
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‘Alice’5 lives in a small village. She returned home to find her father had 
been killed during the war and her mother and brothers spent several years 
in an Internally Displaced Persons (IDP) camp. The camps were massively 
overcrowded and people were entirely dependent on the aid agencies for 
food.6 No one could grow their crops and most of the men soon started 
drinking heavily and fighting. Some women and girls engaged in survival 
sex with soldiers, aid workers and local men in exchange for firewood, 
water, food or protection. Social structures quickly broke down (Fiske and 
Shackel 2016, 45–48). Although people have all returned to their homes 
now, life has not returned to ‘normal’. Many men continue to drink exces-
sively and domestic and community violence is pervasive (Fiske and 
Shackel 2016, 53–55; Annan and Brier 2010, 152–159). The land is sig-
nificantly degraded from years of neglect, land mines, and haunting7 by 
people killed in the many massacres that were committed during the 20 
years of war. Food is scarce and HIV is rampant.

Alice returned to this broken and turbulent social landscape to an 
ambivalent welcome. Her mother was extremely happy to have her back, 
but she, and the two children she returned with, meant more mouths to 
feed. Her brothers were reluctant to allow her any land to cultivate. As a 
returnee with children, Alice’s marriage options were limited. She married 
a man who drinks heavily and refuses to work his land. She has had three 
more children with him. When asked to describe a typical day Alice 
responded ‘I go to the garden early and he goes drinking. When I return 
he beats me. Every day.’

Alice has not received any compensation or reparations for her abduc-
tion, servitude and trauma. She has very little support in the community 
and is routinely discriminated against as being ‘from the bush’. When she 
goes to collect water, she must wait until all the other women have col-
lected their water first, her children are excluded by other children and she 
is verbally ‘insulted’ by community members. She has a few friends who 
were also abducted and who lead very similar lives.

When asked what would help her feel a sense of justice she replied that 
she would like an NGO to bring her training as a tailor and help her estab-
lish a small business, and through it, some financial independence.

The NGO presence in northern Uganda is visible—all the major 
organisations are there and most run ‘women’s economic empowerment’ 
programmes. Such programmes typically involve training in tailoring, 
small business management or small-scale farming. It’s the same in the 
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DRC and not dissimilar in Kenya; tailoring is viewed as a key pathway to 
empowerment. For example, one woman interviewed in Kenya suggested 
a rehabilitation centre with schooling could help her community, stating 
that ‘Everyone has their talent and with your talent, when you go to 
school you add the knowledge. Some can learn the issue of tailoring, 
some welding.’8

In the DRC, we interviewed a group of women who had been selected 
for one of these coveted training programmes.9 They had been trained in 
sewing and business management and each given a sewing machine and 
some cloth to get them started. Having interviewed a great many women 
who said that such a programme would represent justice and the chance 
to develop some financial security and independence for themselves, we 
were curious to see how these women were faring. When asked about the 
programme, delivered three years earlier, they all looked confused. After 
rephrasing the question, some discussion with the interpreter and 
amongst themselves, they eventually understood what we were talking 
about. They had begun the programme but a few weeks in, a rebel group 
raided their village. Many people were killed during the attack, including 
the husbands of two women in the group. The women themselves had 
run away and walked some 40 km to another village which became an 
IDP camp. Conditions in the camp were so overcrowded and dangerous 
that they all left after a few months and returned home. The homes they 
returned to, however, had been looted. Their houses stood riddled with 
bullet holes and stripped of every item—clothing, pots and pans, food, 
even bed mattresses and tables and chairs. The women’s empowerment 
centre had also been looted—all the sewing machines and materials were 
gone. The women were eking out a living—cultivating their plots of land 
in small groups as protection against further rebel attacks. The protection 
they can offer one another however is largely ineffective and the attacks 
continue.

‘Julia’10 provides a second story; she was abducted by the LRA when 
she was 10 years old and held in captivity for 12 years. She had three chil-
dren and returned with two of them. When she returned both her parents 
had been killed. There had been a massacre in her village and the survivors 
blamed her and other returnees for leading the rebels to them. She and six 
other women who returned to the village were not welcome at all. Julia 
explained that she was lying in bed one night, having had a particularly 
difficult day full of insults and abuse and she thought
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for us to be OK in the community we should come together in a group. So 
when I shared this idea with them (the other returnee women), they wel-
comed it and of course they said we can do a lot more when we are in a 
group. We can share our thoughts, we can advise each other, we can build 
ourselves better. We started a small village savings among ourselves. There 
was no money but we would save 500 shillings (about 20c) and among the 
seven of us one of us would get the 3500 every week and then she would 
buy with a few things and bring back to the group the 3500 with 500 shil-
lings as interest.

Other women in the community saw the group’s success and soon wanted 
to join. Julia and her friends thought about it briefly and decided that they 
would let others join. First they welcomed child mothers who had become 
pregnant in the camps, next they welcomed women who had lost both 
parents during the war and, finally, they agreed that all women should 
have access to the group. By this stage however, the group of seven had 
grown to 35 and, given the important emotional support aspects of the 
group, they did not want to grow any more. The solution—the women 
from the first group mentored other women on how to build their own 
group. They soon had to help start a third group and the ‘numbers kept 
coming’.

While the financial support of the groups is not to be underestimated, 
it is the social and emotional support and the self-empowerment that 
emerged as most important.11 Julia explained that when non-abductee 
women joined they

…did not group people depending on what they had gone through. When 
we are sharing these thoughts and difficulties everybody is going through, 
we would do it openly before every member and they also felt encouraged 
and they also started to sharing what they go through every day.

Julia also explained that the sharing of experiences has

…had a very big impact on ourselves and the community because first, as 
returnees, we felt stigmatised, we would live by ourselves […] and would 
not feel free interacting with community members. So with these thoughts 
and ideas it helped us to be much more free; feel free in the community. So 
from these small ideas also we also got to engage in radio talk shows. 
Especially we would bring both those who had been rejected by their fami-
lies to speak out and those parents… even those parents who rejected their 
children would be brought to speak on radio. So because of this radio talk 
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shows very many community people got to hear about what we are going 
through and learned much more about how to treat the returnees. This is 
why it sent a very big message among the communities and had a big impact 
to change their perception towards us.

‘Suzanne’,12 also a former abductee, who joined a later group and is 
now a core member of what is today a network of 12 women-run groups 
across northern Uganda, explained that

We have many activities that we do with the women. The most important 
thing is they share their feelings and experiences and this is healing.13 We 
help each other and don’t feel so alone. The beginning is always hard. 
Sometimes people are angry or have fought with each other. Then the origi-
nal women come and help, also me, I am often there. Slowly people tell their 
stories. That story-telling, people start to relax, start to interact. If some-
thing has really been pain in you and you bring it out in the form of a 
story… it comes out a bit. People then start to help each other.

The network has now developed mediation skills and is often called out to 
communities and families that are experiencing conflict and difficulty rein-
tegrating returned abductees. They work with communities to develop 
plays telling the stories of the war, abduction, encampment and reintegra-
tion. This builds understanding among community members about oth-
ers’ experiences. Suzanne explains they are ‘creating opportunities for 
women to make a contribution to her community through mediation or 
through theatre. Then the community sees she is bringing something.’ 
The work is helping communities heal from their trauma and rebuild trust 
and care for one another. The network is also helping communities to see 
the value of women, to see that women bring important ideas, insights 
and opinions to the community, enriching all.

The network has also successfully lobbied to have a reparations bill passed 
through the Ugandan National Parliament. They have been campaigning 
for a formal apology from the government for failing to protect them. Julia 
said that she and other returnees had to apologise to their communities and 
the government as part of the amnesty programme which allows them to 
return to their homes, but she said ‘I was ten years old. I did not choose 
this, I did not want this. Where is the government’s apology to me? They 
should have protected me.’ Suzanne’s words were almost identical, ‘I did 
not sign for amnesty and I do not want it. I was abducted from school. I 
consider the government failed to protect me and should apologise to me.’
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Julia and Alice had very similar experiences of the war and faced similar 
difficulties upon return, yet their political consciousness, critique of what 
happened, what is happening and, importantly, what needs to happen to 
rebuild justice, stand in stark contrast to one another. While there are 
undoubtedly multiple contributing factors to the very different political 
locations the two women occupy, their stories raise important questions 
about the unintended effects of large-scale international, professionalised 
intervention in northern Uganda and, we think, in other post-conflict 
settings.

dISempowerIng empowerment

One of Michel Foucault’s most important contributions to scholarship 
was his work on power and making visible the multiple and often hidden 
ways in which power flows through the social world. He understood 
power not as a fixed entity to be held, traded, apportioned, won or lost 
but rather, as a dynamic force, produced through and producing all 
social relations (Foucault 1978, 93). The power-as-fixed-entity model is 
a dominant understanding of power and underpins many contemporary 
theories of justice. Consequently, many strategies for improving justice 
are concerned with competition for power, redistribution of power, con-
vincing those with power to deploy it in more just ways and ‘giving’ 
power to those who have little. The discourse of such approaches tends 
to be binary and speaks of the ‘powerful’ and ‘powerless’, and the aim is 
to empower the powerless. Foucault’s work cuts radically through this 
approach, conceiving of power, not as a fixed entity, but as a force which 
comes into being when it is exercised; enacted through language, nam-
ing, institutionalisation, the production of knowledge and through all 
social interactions (Foucault 1978, 95). His work was centrally con-
cerned with interrogating the ways in which power functions in social 
relations, both in overt, readily observable ways (such as the power of 
the King over his subjects or a teacher’s power over her students) and 
through more subtle, hard to identify ways, such as the discursive cre-
ation of ‘social reality’ or the multitude of minute supports for deter-
mining who is a ‘credible subject’, what sort of ‘knowledge’ is real, 
reliable and accorded the status of ‘expert’ or ‘truth’. Foucault’s work 
on power, the mechanisms of power and the discursive creation of the 
social world is particularly relevant in seeking to understand the ways in 
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which ‘women’s empowerment programs’ can simultaneously empower 
and disempower the target women, and  furthermore, to examine what 
other, hidden power effects such programmes produce.

Conflict damages and disrupts social order and institutions. The influx 
of major international organisations and their much needed material 
resources into post-conflict zones has significant impacts on the already 
disrupted power relations. Their presence creates new relations of power, 
ones overtly aimed at reordering society in favour of development, secu-
rity and human rights (Annan 2005, see agenda items 45 and 55). 
Institutional rebuilding is an explicit aim of post-conflict intervention. 
Even before a conflict ends, a host of powerful, usually western institu-
tions arrive to help with the task of rebuilding. The mission is to broker 
peace, to rebuild governance, justice, health systems, water supply, infra-
structure, schools and a range of institutions required for peace and stabil-
ity. Development is increasingly accepted as a necessary link in building 
peace and ensuring lasting security. Humanitarian agencies are among the 
key actors in conflict and post-conflict societies, rapidly redeploying their 
expert knowledge and skills to wherever it is most urgently needed. The 
host state itself may be too depleted (of financial, knowledge or logistical 
resources) or simply unwilling to deploy at anything approaching the rate 
at which major international humanitarian actors can. The presence of 
humanitarian agencies is visible and many local people will have engage-
ment with these actors on a regular basis.

These humanitarian agencies exist within a charitable discourse, outside 
of politics, and have developed effective modes of communicating the 
needs of post-conflict societies to their donor markets: feminised, needy 
and helpless (Hilhorst and Jansen 2010, 1117, 1122). This knowledge of 
the inherent dependence and helplessness of the recipient communities, 
constructed and narrated for an international donor audience, gets 
strangely re-imported back into the communities in which they operate. 
The humanitarian agencies conduct a rapid needs assessment and then roll 
out a range of programmes and first distribute much needed aid, followed 
by longer-term development programmes, of which women’s economic 
empowerment is a standard inclusion.

The presence of international humanitarian agencies and the provision 
of programmes, through multiple repetition, becomes absorbed into the 
‘common sense’ of the local social world (Büscher and Vlassenroot 2010, 
S256–S257). It becomes the new public sphere. However, the relation-
ship between providers and recipients is irretrievably asymmetrical and is 
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brought into being through a charitable paradigm, rather than a political 
one. With the breakdown of previously existing mechanisms of organising 
the social world, alongside the depletion of material resources (water, 
seeds, money, food), people living in recipient communities have little 
option but to enter into this new public sphere, into the charitable rela-
tionship and into the role of recipient. And so women discipline them-
selves into the new social order, one which requires their submission and 
obedience—the entry ticket is not only to be poor, needy and helpless, but 
also to be visibly poor, needy and helpless. Recipients must perform their 
neediness and must be compliant with the whole charitable regime. The 
system itself remains above question or critique, enjoying the privilege of 
its status as a prima facie good, a status derived not only from the privatisa-
tion of welfare with the post-Cold War rise of neoliberalism, but drawing 
on a genealogy of several centuries of charitable administration of (minis-
tering to) ‘the poor’ (Paulmann 2013, 215, 223–225).

the ontology oF humanItarIanISm—IdealISed 
Benevolence?

While there is a robust academic body of literature critiquing the role of 
humanitarianism in post-conflict and developing countries (see e.g. Manji 
and O’Coill 2002; Hyndman 2009; Efuk 2000) among governments, 
NGOs and the general public of the global North, humanitarian aid and 
development is approached as a prima facie good (Barnett and Weiss 
2008, 1,6; Slim 1997, 2; Werker and Ahmed 2002, 73–74) and conse-
quently critique is typically limited to issues of how programmes are deliv-
ered, where resources ought to be deployed, which populations should be 
targeted or what degree of collaboration with a (corrupt, nepotistic, self- 
serving) host government is tolerable. To question the epistemology of 
humanitarianism itself, is, as Sidney Waldron states, akin to ‘turning the 
family dog over to medical research’ (quoted in Harrell-Bond 2002, 52).

Nonetheless, we feel there are important questions to be asked. Are 
NGOs taking the place of governments with service delivery, but doing so 
in a neo-colonial, charitable paradigm in which people are ‘clients’, ‘ben-
eficiaries’ or ‘recipients’ rather than ‘citizens’? What unintended effects 
does this service provision have on individuals, communities and govern-
ments on the public life of conflict-affected societies? Does the presence of 
NGOs allow governments to back further away from their responsibilities 
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to citizens, particularly those with the least power? And, does the presence 
of NGOs encourage women to be clients and passive/grateful recipients 
rather than active citizens and agents of change? In seeking to empower 
women, do programmes in fact further rupture women’s relationships 
with their governments, diminish their political power and discipline them 
into an ever more submissive role?

the dehIStorIcISatIon oF reBuIldIng

The influx of international actors—international humanitarian agencies 
(inter-governmental organisations [IGOs] such as various UN agencies 
and INGOs)—has become a multibillion-dollar industry with tough com-
petition for donor funds (Cooley and Ron 2002, 10–11; Ferris 2011, 
100). Many of these humanitarian agencies are highly mobile and adept at 
rapid deployments and rollout of services. IGOs and INGOs run internal 
displacement and refugee camps, return programmes, food aid, medical 
services, sanitation programmes, infrastructure rebuilding and, of course, 
the ubiquitous women’s economic empowerment programmes. 
Furthermore, external actors and providers have moved into core public 
spheres through service provision and policy development in many key 
domains including health, education and finance. These domains repre-
sent critical terrain for development of the polis and community identity. 
The consequences of external actors like INGOs and IGOs controlling 
and driving agendas in these core public domains risk depleting and con-
tracting important communal spaces in which and through which people 
can exercise their citizenship, enhance their citizenship skills and their sub-
jectivity as rights-bearing citizens with capacity to act upon the world and 
play an important role in the construction of the social world—of their 
communities. Citizenship in this understanding is not bestowed from 
above, but comes into being through its exercise. To contract this space in 
which this exercise can occur and communal identity develops is to evacu-
ate much of the polity’s power.

Humanitarian agencies seeking funding for their programmes have ‘lit-
tle else than human misery upon which to base their appeals’ (Harrell- 
Bond 1985, 4). Liisa Malkki, writing about Burundian refugees in 
Tanzania, identifies a ‘substantially standardized way of talking about and 
handling “refugee problems” among national governments and refugee 
agencies’ (Malkki 1996, 385–386) that has silenced refugees and instead 
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reduced them to visual representations which are a universally ‘translatable 
and mobile mode of knowledge about them’ and that ‘a vigorous, 
 transnational, largely philanthropic traffic in images and visual signs of 
refugeeness has gradually emerged’ (Malkki 1996, 386).

A similar traffic is observable in visual representations used to raise 
funds for humanitarian programme delivery in poverty-affected post- 
conflict environments. Images are designed to convey helplessness and 
misery and provoke a protective, generous response in the viewer. 
Politically astute, indignant or demanding citizens are unlikely to have the 
desired effect. Instead, images of archetypal idealised ‘victims’ proliferate: 
she is child-like, female (or feminised by helplessness and powerlessness), 
helpless, brown-skinned, dependent, needy and passive (Käpylä and 
Kennedy 2014, 255; van Wijk 2013, 159, 174).

Although the complex interplay of power, history, religion, economics 
and politics which has created and sustained the conflict and poverty 
which humanitarian programmes seek to address is likely beyond the 
scope of tailoring skills for women, such programmes are nonetheless 
appealing to the donor market. The charitable paradigm in which human-
itarian agencies operate obscures the historical and political contexts of 
conflict and poverty. The simple and mobilising message is clearly directed 
at prospective donors and has three core elements: a powerful visual rep-
resentation of the harms endured/suffered by innocent victims, the capac-
ity of the agencies to treat/fix these harms and the gratitude of recipients 
enjoying a new chance at life. This final element does allow some room for 
women’s agency, but is strictly limited to the domestic sphere: the pro-
gramme will enable her to generate enough income to meet her and her 
children’s basic needs of shelter and food and possibly school fees 
(although there are often separate campaigns specifically targeting chil-
dren’s education).

Women’s political agency does not sit comfortably with the charitable 
paradigm and is not commonly represented. The recipients have no 
opportunity to speak for themselves and, because the programmes are 
delivered outside of politics or law, they have no mechanism through 
which to establish or enforce any rights (Efuk 2000, 60). The depoliticisa-
tion and dehistoricisation of humanitarian action compounds profoundly 
asymmetrical power relationships between the helpers and the helped, and 
produces effects which run directly counter to the overt aims of such 
interventions.
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pathwayS to dISempowerment and dependency

Much has been written about ‘learned helplessness’ in social work and the 
‘helping’ professions14 however, the concept of learned helplessness has 
seemingly not been integrated into development discourse. Learned help-
lessness may provide a useful lens through which to explore the impact of 
NGO intervention in post-conflict communities and the relationships of 
power and identity that are configured in post-conflict rebuilding. 
Generally, learned helplessness results in individuals viewing themselves as 
being powerless in a situation. This feeling of being helpless and depen-
dent can manifest globally and influence thinking across a broad range of 
situations or may be more narrowly construed across a specific or limited 
range of situations (Abramson et al. 1978, 52). It has been suggested that 
empowerment and learned helplessness sit at opposite ends of a contin-
uum (Campbell and Martinko 1998, 173). Empowered individuals are 
more likely to view future outcomes as being contingent on their own 
behaviour, while learned helplessness causes the opposite; individuals come 
to rely on the acts of others for future outcomes (Campbell and Martinko 
1998, 178). It may also impact behaviour—with empowered individuals 
theorised as more active, more self-initiating, more resilient and learned 
helplessness individuals perceived as more passive, less likely to take initia-
tive and less persistent (amongst others) (Campbell and Martinko 1998, 
173). Deegan in writing about the ‘helping professions’ and human ser-
vices institutions suggests that ‘traditional, institutionalised power rela-
tionships are dehumanising, precisely because they lack the possibility of 
true mutuality’ (Campbell and Martinko 1998, 308). In such hierarchical 
relationships the professional holds the majority, or even all of the power, 
with the recipient being given little control over their lives (Campbell and 
Martinko 1998, 308). In the development context, NGOs hold the power 
and those they serve are reliant on and subservient to them. This relation-
ship is fortified as NGOs fill more gaps within a community and provide 
more essential services to individuals. In our research, many women we 
spoke with suggested that the problems they were facing could be solved 
and justice attained only with the help of outside actors; the centrality of 
and necessity for NGOs in rebuilding their lives was frequently noted in 
participants’ discussion. As one woman we spoke with in the DRC said:

I don’t see anything to do for this suffering but as for me I can thank those 
white people from Caritas who came and helped our children, take the 
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orphans, pay their school fees. I thank God and I thank them very much 
because if it was not for them they could have suffered too and they could 
not have gone to school. But saying our Government there’s nothing that 
the Government has done for us or for our children.15

NGOs then are perceived as almost an omnipotent actor in rebuilding 
communities and people’s lives. This status, and the relationship between 
NGOs and the community, arguably generates a learned helplessness par-
ticularly for those already on the margins and disenfranchised. Women’s 
empowerment programmes may accordingly operate to enable women to 
earn an income, but in the process may diminish a woman’s power to 
change social relations, to become cognisant of her political power and 
able to use it. The dominant/pervasive presence of NGOs paradoxically 
may, rather than empower individuals and communities, act to disem-
power and undermine agency, creativity and resilience.

the contourS oF State and ngo InterventIonS 
and power dynamIcS

The pervasive reliance on humanitarian NGOs in post-conflict rebuilding 
extends beyond the individual and communities to governments as well. 
The relationship and power dynamics between government and NGOs in 
post-conflict reconstruction is complex. In rebuilding, the respective roles 
and responsibilities of State and non-governmental actors and what the 
populace expect from them may intersect, overlap and even become 
blurred (Batley and Mcloughlin 2010, 132; Cohen and Deng 2012). One 
danger of large-scale presence and activity by humanitarian organisations 
is the distancing of people not only from themselves as active citizens 
within the public sphere as discussed above but also from their govern-
ments and vice versa. The risk is that INGOs are assuming the place of 
governments with service delivery, but doing so very much in a neo- 
colonial, charitable paradigm in which people are ‘recipients’ or ‘clients’ 
rather than ‘citizens’ and agents of change. This may also enable govern-
ments to retreat even further from their responsibilities to citizens, par-
ticularly those with the least power. INGOs rarely talk of the power 
dynamics and politics which lead to the conflict, they rarely approach 
women as agents and as political subjects with opinions and ideas, and 
they rarely challenge the structural inequalities which keep women in sub-
ordinate positions (Banks et al. 2015, 707, 710). As governments likewise 
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are silent on such matters and excused from such discourse, there exists a 
clear void in the will and opportunity for driving and championing an 
agenda for change and equality:

… poverty-alleviation programs tend to target women as beneficiaries, but 
do not tackle women’s subordination, nor do they transform ‘the systems 
and structures which determine the distribution of power and resources 
within and between societies’ (Edwards and Hulme 1994, p 13). The issue 
of women’s empowerment is part of the larger process of social transforma-
tion, to which the response from the state remains muted at best and oppo-
sitional at worst. (Gariyo 1995, 131–132)

Gariyo (1995, 131–132) notes even women’s rights groups themselves 
tend, in certain spheres, to leave what the law, culture and religion say 
about women and their bodies uncontested.

Finally, large-scale NGO activity risks further fracturing fragile states. 
International agencies ‘bypass the state where the state is weak or at low 
capacity, funding urgent services through INGOs instead—which in turn 
may compromise state-building even if it results in state-building’ (Cohen 
and Deng 2012, 132). One woman in the DRC clearly articulated the lack 
of confidence and trust that many others we spoke with also expressed in 
government; when asked who she trusted, she replied ‘Maybe the UN, 
maybe international NGOs’ but when it came to the government, she 
stated ‘I don’t think those one do any good to help.’16

concluSIon

The challenge of empowerment must be understood as a process. 
Empowerment can never be delivered. Tailoring and similar programmes 
can be delivered. Food can be distributed, women’s domestic violence 
shelters can be constructed and accessed, but empowerment requires a 
fundamentally different approach, not only in the ‘doing’ but also in the 
‘thinking’ and understanding. If women are approached as victims in need 
of rescue or as clients, then disempowerment and learned helplessness are 
likely to follow.

The approach we witnessed from the NGOs in all three countries in 
which we conducted our research is one that, in spite of the rhetoric of 
rights and empowerment, constructs women as victims to be rescued. 
Particularly given the dire poverty and high levels of violence in these sites, 

 MAKING CLIENTS OUT OF CITIZENS: DECONSTRUCTING WOMEN’S… 



70 

the women have little choice but to play the game—they know they need 
resources in order to survive, they need the food, seeds, sewing machines 
and so on. It may be a little strongly worded, but perhaps what we are 
seeing is a grooming of women away from any political critique they may 
have, away from anger and indignation at their lack of legal rights, their 
lack of respect and standing in their communities and towards instead a 
performance of the role which is most likely to secure them access to 
resources necessary for their immediate survival—that of the needy and 
helpless victim. NGOs have been criticised for targeting the problems of 
individuals rather than structural issues; women may be beneficiaries of 
their policies, but the structural inequalities are often left unaddressed and 
intact (Gariyo 1995, 131–132). The way in which most INGOs work 
encourages women to be clients and recipients of expert western largesse. 
Moreover, the financial dependency created by the prevailing funding 
model creates donor-driven ideology and practices, and despite rhetorical 
commitment to downwards accountability, donor accountability demands 
may create distortions, with a lack of accountability to the supposed ben-
eficiaries of NGOs.

Women like Julia and Suzanne may be in the minority, but they are 
there—we met women getting organised in all three countries, one even 
attributed the development of her group in Kenya to the 2008 GFC, say-
ing that when the NGOs withdrew due to the donor funds drying up, she 
and other women realised they would have to help themselves.

INGOs would do well to pause for a moment in their rapid response 
and deployment and sit for a while and observe and listen. Services cannot 
‘empower’ disadvantaged and dispossessed people. Services may be able to 
distribute goods or offer training in new, marketable skills, but empower-
ment is something that can only be built through experiencing one’s own 
power. Through having an idea, sharing it with someone else and having 
it taken seriously, whether modified, rejected or enacted, but treated not 
as a plea for rescue, but as an opinion.

The international community should carefully reflect on how interna-
tional aid in post-conflict interventions and rebuilding is impacting local 
political, economic, social and gender relationships across every level of 
the recipient community and honestly seek to facilitate communities’ 
ownership in building and proliferating sustainable pathways for empow-
erment and equality, particularly for women as active and engaged citi-
zens. In many post-conflict societies, women have only ever had partial 
and fragmented citizenship, their experiences of the state are more likely 
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to be persecutory than protective. Imposing democracy in an institutional 
way from outside following neoliberal modes is inherently limited—it sees 
state-building and citizenship as mechanistic and is not able to take 
account of the relational aspect of citizenship—the relationship between 
the individual and the state and the development of a polis—a robust pub-
lic sphere in which people enter and act on a basis of equality (ontologi-
cally if not materially). This means that sites of transition or transformation 
cannot be limited to institutions, but that personal and social transforma-
tion is critical—and the client/charitable paradigm works directly against 
the transformations needed for real transition. Struggle and indignation 
are core parts of this.
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5. Interviewed 17 June 2014.
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CHAPTER 5

Using War to Shift Peacetime Norms: 
The Example of Forced Marriage in Sierra 

Leone

Kiran Grewal

IntroductIon

In this chapter, I explore the interaction between international institutions 
and local struggles for gender equality and women’s rights. Using the 
example of the Special Court for Sierra Leone (SCSL), I aim to highlight 
both the current limitations on international institutions’ ability to deliver 
on their promise of ‘gender justice’ and the possibilities for these institu-
tions to nonetheless contribute to struggles for social change. I do this 
through considering the debates in Sierra Leone around forced marriage 
as an international crime.

The role played by civil society in the establishment and operation of 
the institutions of transitional justice has now been well documented. For 
many, it has been evidence of the success of the international human rights 
movement (Goldstone 1997; Schabas 2001; Stromseth 2003). The pro-
motion of human rights has been a key justification for the ongoing financ-
ing and support given to these institutions. Moreover, the issue of gender 
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has often been central. The involvement of a highly organised feminist 
lobby in the development of international criminal law and transitional 
justice has led to women’s rights not only being highlighted but some-
times asserted as a key raison d’être of international justice. The SCSL—
established in 2002 to prosecute serious violations committed during the 
country’s ten-year civil war—is in this regard exemplary.

One of the first ‘hybrid’ international tribunals (meaning it was made 
up of a mixture of local and international judicial personnel), the SCSL 
conducted four major trials involving ten individuals identified as key fig-
ures in the various factions involved in the war. The indictments included 
war crimes and crimes against humanity, well established under interna-
tional law, and new innovative charges including those relating to the use 
of child soldiers and to the use of women and girls as sex slaves and ‘forced 
wives’. Early on the Chief Prosecutor declared that gender would be ‘a 
cornerstone of the prosecution strategy’, leading to the SCSL being her-
alded as an important victory for the women’s rights movement (Eaton 
2004; Nowrojee 2005; Oosterveld 2009).

I have already written at some length about the SCSL and its efforts at 
providing ‘gender justice’ to the women of Sierra Leone (Grewal 2012, 
2016). My discussion of the SCSL will therefore be somewhat abbrevi-
ated. Instead, I want to use the SCSL and its experiments with ‘gender 
justice’ as an opening to more generally explore how international justice 
institutions interact with women’s empowerment in post-conflict settings. 
Using the example of the forced marriage trials in the SCSL, I will suggest 
that we need to critically reflect on the extent to which these institutions 
currently reinforce rather than shift the status quo. At the same time, I 
believe we must be more attentive to the ways in which women may be 
making use of these institutions. Recognising this, we might gain some 
important insights into where the real potential may lie for women in the 
international legal interventions that we see proliferating in post-conflict 
sites. This in turn may provide us with clues about possible strategies for 
future engagement with the institutions of international law.

delIverIng ‘gender JustIce’: the Forced MarrIages 
ProsecutIons

The particular impact of the Sierra Leonean conflict on women and girls 
has been widely documented. Aside from being victims of the same crimes 
committed against men and boys, women and girls were also subjected to 
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sexual and gender-based violence including rape, sexual slavery and forced 
domestic labour. It was apparently in response to these gender-specific 
violations that the SCSL Prosecutor, alongside charges of rape and sexual 
slavery that were explicitly included in the SCSL list of crimes, also 
included charges of forced marriage as ‘other inhumane acts’. The refer-
ence to ‘forced marriage’ it was reported, reflected the wishes of victims to 
have the nature of their violation recognised (Muddell 2007, 95–96; Frulli 
2008, 1041).

But what in fact was the nature of this violation? This was the ques-
tion the SCSL faced as it heard the charges in both the Armed Forces 
Revolutionary Council (AFRC)1 and Revolutionary United Front 
(RUF)2 trials. In particular, how did the crime of ‘forced marriage’ differ 
from the already established crime of sexual slavery and how did ‘forced 
marriage’ differ from arranged marriage practices common in parts of 
Sierra Leone? I will turn to the second issue shortly. However, first, the 
specificity of ‘forced marriage’ as a crime distinct from sexual slavery 
divided the Trial Chamber in the first judgment on the issue (the AFRC 
case). Perhaps the best-reasoned and most compelling discussion is pro-
vided by Justice Sebutinde in her separate concurring judgment on the 
issue. In this, Her Honour noted the complexity associated with the 
concept of ‘marriage’ and the stereotypical assumptions of women’s 
roles that transcend situations of peace and war.3 With this in mind, and 
drawing heavily on the prosecution expert witness’ explanation of the 
nature of the violations ‘bush wives’ suffered, Her Honour concluded 
that the offence described by the prosecution was more appropriately 
categorised as sexual slavery.4

While the majority in the AFRC Trial Chamber agreed, it was ulti-
mately Justice Doherty’s dissenting judgment that was accepted on appeal 
and followed in the subsequent judgment of the RUF Trial Chamber. For 
Justice Doherty ‘forced marriage’ constituted a separate offence to be 
characterised as follows:

On the evidence I find that the intention of the ‘husband’ was to oblige 
the victim to work and care for him and his property, to fulfil his sexual 
needs, remain faithful and loyal to him and to bear children if the ‘wife’ 
became pregnant. In return, he would protect the ‘wife’ from rape by 
other men, give her food when food was available and, depending on his 
status, confer a corresponding status upon the wife. In effect, these are 
rights and obligations of the type referred to by the Defence expert as 
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being involved in traditional marriages but in there is no agreement of the 
family or kin of the ‘wife’ and the status is forced by violence or coercion 
upon the female partner.5

In expressing optimism at the decision of the SCSL to prosecute forced 
marriage as a separate offence, feminist legal scholar Binaifer Nowrojee 
cautioned against the inclusion of patriarchal gender stereotypes in defin-
ing ‘marriage’ (2005, 102). Unfortunately, it is precisely this that the 
SCSL seems to have achieved. By not questioning the apparently accepted 
role of wives in Sierra Leone and focusing on the importance of familial 
consent, the SCSL reinforced conservative, patriarchal understandings of 
marriage. As a result, the idea that this prosecution might open up space 
for subversion of dominant norms and practices towards greater gender 
equality—as suggested by various feminist scholars (Nowrojee 2005; 
Bélair 2006)—appeared misguided and naïve.

PerForMIng the ‘Ideal vIctIM’
Meanwhile, as I have written about elsewhere (Grewal 2016), what 
emerged in the course of testimony from the so-called ‘bush wives’ was a 
complex process of re-victimisation, the imposition of narratives—perpe-
trators’, communities’ and the SCSL’s—onto the women and periodic 
examples of resistance and defiance by the women themselves. Survivors 
sought repeatedly to reassert their victimhood, presumably to ensure 
sympathy and to avoid accusations of complicity (as many of them faced 
from their communities). But their accounts also did not always match 
the particular version of victimhood asserted by the prosecution. Some 
described being taught to use a gun and becoming members of women 
fighter units (see Grewal 2016, 127, note 68), others of refusing a 
demand from their husband without punishment (Ferme 2013, 66). One 
witness even described how she refused to take a husband and instead 
became a ‘Mammy Queen’, negotiating with commanders regarding the 
welfare of other women and girls (Witness ‘TF1-133’, AFRC Trial 
Transcript 7 July 2005).

Under cross-examination they were often belittled and patronised, 
accused of inconsistencies and lying and of testifying for financial motiva-
tions: their modest living conditions recounted in detail. When they were 
able infrequently to explain their experiences in their own words the 
women demonstrated ambivalence, often stating that it was the perpetra-
tors who saw them as ‘wives’, how they were ‘protected’ compared to 
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other women and girls who were not taken as ‘wives’ and occasionally 
describing how they gained status within the camp (Ferme 2013, 66; 
Grewal 2016, 127, note 68).

Various ethnographies now exist of ‘bush wives’. They highlight the 
ambiguous experiences of violence and victimisation and agency and empow-
erment as well as the difficulties many survivors have faced reintegrating 
afterwards, including due to their own reluctance to return to traditional 
roles and lives (McKay and Mazurana 2003; Mazurana and Carlson 2004; 
Coulter 2009). Differences in the age of the woman or girl and the rank 
of their ‘husband’ meant that there were wide divergences in experience. 
In some cases, ‘bush wives’ in fact rose to levels of some seniority, holding 
authority not only over other women and girls but also over some of the 
lower-ranked and younger men and boys. Even the relationships with 
their captors after the war were complicated, with some women choosing 
to remain with their ‘husbands’ and others attempting to bring them back 
to their families. In her own testimony, Zainab Bangura (the expert wit-
ness whose testimony is discussed further in a moment) referred to a case 
where one ‘bush husband’ went and worked on his in- laws’ farm for a 
season to get them to accept him (AFRC Transcript, 3 October 2005, 
118, lines 18–20). Based on her 30 years of experience conducting ethno-
graphic work in Sierra Leone, Marianne Ferme goes so far as to assert:

… in some cases the so-called forced marriages that joined rebels to women 
ended up being better matches than the equally forced marriages that pre-
ceded them in peacetime, particularly because they tended to be among 
partners who were closer in age than those selected by families to improve 
their socioeconomic prospects. (2013, 63)

She therefore concludes, ‘[t]he homogenous characterization of all such 
unions as “crimes against humanity” did not reflect the range of wartime 
practices and experiences or their broader context outside wartime’ (2013, 
63). Yet it was this complexity that the SCSL prosecutions intentionally 
sought to mask. Advocates may argue that this is an inevitable and neces-
sary part of the trial process. However, it does raise questions about the 
extent to which such a process meets its asserted aim of responding to and 
redressing victims’ experiences of violation. Moreover, the particular form 
that the ‘bush wife’ victim narrative was flattened into requires further 
examination against the claims that the SCSL would bring justice for 
women of Sierra Leone beyond the conflict.

 USING WAR TO SHIFT PEACETIME NORMS: THE EXAMPLE OF FORCED… 



82 

voIce oF the ‘exPert’: MedIated narratIves 
oF suFFerIng

Although a number of ‘bush wives’ were asked to testify about their expe-
riences, the prosecution relied on an expert witness, Ms Zainab Bangura, 
to define the nature of the violation of forced marriage for the SCSL. This 
was after the prosecution had already sought ‘expert legal advice’ from 
Michael Scharf, an American law professor, whose definition seems to 
have been by-and-large the same as Bangura’s.

A civil society representative and not a ‘bush wife’ herself, Bangura’s 
testimony (presented in written and oral form) provides a fascinating 
insight into how experiences of suffering are mediated to conform to the 
project of international law. Initially, it is important for Bangura to dem-
onstrate her authenticity, done through her description of her own experi-
ence of an early arranged marriage, which she fled facing family rejection 
as a result. By establishing herself as an African woman who has suffered, 
she attains a legitimacy to speak for other African women. But she goes on 
to testify about the experience of forced marriage as distinct from arranged 
marriage practices in Sierra Leone, relying on arguments made by local 
chiefs and legal and religious authorities she interviewed. Although she 
refers to interviews she did with ‘bush wives’ themselves, the definition of 
the wrong she provides is ultimately framed around a violation of com-
munal and familial norms. This is perhaps most clearly expressed in her 
response under cross-examination in the AFRC case to the distinction 
between forced marriage and arranged marriage practices in Sierra Leone:

…the way I define forced marriage here is wherein the consent of the family 
is not taken and the normal tradition and ceremony and processes under 
which a daughter is given to you as your wife does not apply. So in the other 
case, that’s why I called it arranged marriage. Because this was something 
that was done without your consent but it has the respectability of the 
 community and the participation of the family. (AFRC Trial Transcript, 3 
October 2005, 115–116)

In defining marriage in this way she conforms to assumptions about the 
communal nature of non-Western (in this case Sierra Leonean) culture 
versus the more individualist West that values individual consent and rein-
forces the assumed value in the institution of marriage (in the face of not 
just feminist critiques but her own lived experience). By following this 
script, she articulates a version of violation that conforms to the dominant 
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narratives of international human rights law, in which the West is seen as 
the natural home of rights, the non-West the site of culture and patriarchal 
order unquestioned and unquestionable. She also steps in to translate the 
bush wives’ experiences into a homogenised, comprehensible form: per-
forming the role often ascribed to urban elites in the Global South who 
‘understand and state a problem intelligibly for the taste of the North’ 
(Spivak 2004, 528). This is despite the complex realities and significant 
diversity of experiences of the ‘bush wives’ evidenced above.

While the role of the translator in human rights has been written about in 
positive terms (Merry 2006), what is perhaps less recognised is the ways in 
which this translator, in the process of repackaging the experiences of ‘vic-
tims’ into the language of human rights may in fact be further marginalising 
the sufferer. While the ‘bush wives’ are allowed to share their suffering, they 
are not ultimately authorised to define the nature of the legal violation 
against them. Philosophically, this leads to their exclusion from a category of 
basic humanity and with it the possibility of political agency. Instead they are 
relegated to the role traditionally reserved for animals and slaves: passive 
creatures who are able to express pain or pleasure but who are not recognised 
as having the fully human capacity to articulate and define justice or injustice 
(Rancière 2009, 4).6 Meanwhile, Bangura herself is only allowed to speak 
within specific limits set by the SCSL: first by establishing her status as ‘native 
informant’ and second by conforming to the legal advice already obtained by 
a (white male) international legal ‘expert’. This raises significant questions 
about the assumed agents within international legal interventions.

Apart from the epistemic injustice of this, I want to argue that there are 
very practical negative consequences of international legal institutions and 
actors denying local subaltern agency. First, it misrepresents the post-war 
reality in many contexts, forcing societies back into more conservative 
forms and undermining progressive shifts. Second, it at best ignores and 
at worst undermines progressive local actors’ efforts, marginalising and 
devaluing them in favour of engaging traditional elites. This is ironic given 
the asserted aims of international interventions are often to facilitate the 
building of more democratic, human rights-respecting societies.

War as catalyst For transForMatIon oF gender 
roles/relatIons

The reality is that war—while undeniably horrific—has also been identi-
fied as opening up possibilities for women: opportunities to move outside 
of conventional gender roles and spaces, greater freedom (albeit often 
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associated with greater threats to physical integrity), greater responsibility 
and with that more autonomy. This process has been documented in 
numerous war-affected societies (see Yadav 2016 on Nepal; Rajasingham- 
Senanayake 2004 and Trawick 1997 on Sri Lanka; Chris Coulter 2009 on 
Sierra Leone; Branch 2011 on Northern Uganda). The challenge has gen-
erally been in the post-war period to turn these new roles and identities 
into gains for women and sustained societal change. This has often not 
only not been assisted by transitional justice processes but in fact actively 
hindered with the emphasis often being on returning to the pre-war status 
quo (Handrahan 2004).

In the context of Sierra Leone, the forced marriage prosecutions are an 
excellent example of how international institutions contribute to re- 
establishing hegemonic patriarchal order. While the experiences of ‘bush 
wives’ were complicated and marked by both violence and agency, through 
the prosecutions for forced marriage they were transformed into the ulti-
mate passive victims. Moreover, endorsing and relying upon conservative, 
patriarchal interpretations of ‘tradition’ and ‘culture’, the SCSL’s judg-
ments legitimated and reinforced the authority of traditional elites and 
power holders: contrasting their benevolence with the deviance of the reb-
els. Not only did this not do justice to the experience of many women in 
the conflict—bush wife or other—it also seemed to shut down the possi-
bility for any positive shifts in societal attitudes and gender roles to be 
maintained and enhanced in the post-war period as a result of these wom-
en’s experiences.

Aside from the shifts that had happened as a result of the war—leading, 
as noted above, some women and girls to be reluctant to go home and 
back into their traditional gender roles—it had been documented even 
prior to the war that young men and women were no longer supportive of 
traditional marriage practices. Kris Hardin in her ethnographic study of 
the mining town of Kono found that many young people were opting to 
live together rather than marry: the men because they were unable to pay 
the bride prices demanded and found them exploitative, the women 
because they felt that men were not sufficiently respectful of them or their 
families after marriage but simply sought to take advantage of their labour 
and reproductive work (1993, 69).

By relying on and endorsing a conception of marriage informed by 
(particular versions of) tradition, the SCSL rendered invisible these inter-
nal conflicting views within Sierra Leonean society. Instead they performed 
a form of ‘ethnojustice’ as Adam Branch has called it:
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Ethnojustice… appeals to Western audiences by basing its legitimacy on 
claims to represent and work with authentic African identity and difference, 
treat Africans with dignity as Africans and avoid imposing Western ideas and 
models.

However, because ethnojustice conceives of Africans as possessing an 
unspoken unanimous worldview, it cannot but impose a Western imagina-
tion of African institutions. (2011, 614)

This approach is not only deeply engrained with a colonial mentality, it 
produces particular contemporary problems. Amongst others, Branch 
identifies how, ‘the internal logic of ethnojustice insulates gender and age- 
based structures of domination from challenge and can thus consolidate a 
patriarchal, gerontocratic social order’ (2011, 616). When we look at the 
ultimate definition of the wrong of forced marriage endorsed by the 
SCSL—the failure to obtain the permission of (and make payment to) 
familial and communal authorities—it is precisely this patriarchal geronto-
cratic order that is reinforced.

Indeed, Branch’s account of efforts at restoring traditional social order 
in Northern Uganda echoes many of the same issues I am raising here. As 
he points out, when questions arose in that context regarding traditional 
elders’ approaches to women, children and human rights, the response was 
not to call into question the extent to which the version of tradition being 
restored was in fact a particularly gendered, conservative and elitist form. It 
was simply to suggest that some parts of tradition should not be supported: 
the decision about this being made by external actors based on their (pre-
sumed superior) commitment to and understanding of human rights.

The assumption is that respect for and commitment to traditional struc-
tures must be balanced against issues such as women’s rights and other 
human rights. What is never called into question is whether the inherently 
patriarchal and socially conservative model of tradition appropriately or 
accurately represents the society in question. Less powerful views are 
excluded, culture neutralised and depoliticised and an assumed homoge-
neity reinforced. Issues like gender equality are automatically assumed to 
come from outside (and to be the sole preserve of the West), internal dis-
sent is silenced and dissenters or more marginal voices delegitimised.

The use of a local ‘expert’ in the form of Zainab Bangura meant that the 
essence of the wrong in forced marriage was not defined by the bush wives 
themselves but by this one authoritative account. Bangura’s definition in 
turn explicitly relied on and supported the role of local traditional elites. It 
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also seemed to echo the opinion obtained by the SCSL prosecution from 
US Law Professor Michael Scharf prior to Bangura being recruited. In 
advocating for the charges to be included, Scharf asserted that there were 
important policy reasons to prosecute forced marriage: ‘The international 
community…has a clear interest in sending a strong message that forced 
marriage is an unacceptable perversion of a protected and valued institu-
tion [marriage] and it, and the threat it poses to the family, will not be 
tolerated’ (Scharf and Mattler 2005, 86). One therefore might be forgiven 
for thinking that rather than the SCSL giving space for the voices and 
experiences of victims, the latter were used as raw material whose suffering 
was (re)interpreted to provide support for different agendas.

At the same time, this was not the end of the story for promoting 
women’s rights through the forced marriage prosecutions. While the 
SCSL did little to aid women’s rights activists, this did not mean the 
women themselves did not find innovative and strategic ways to nonethe-
less make use of the SCSL’s judgment. It is to this that I will now turn for 
the final section of this chapter.

usIng InternatIonal laW For local change

In 2011, I returned to Sierra Leone expecting to find very little positive 
impact of the SCSL on the lives of women. My observations of the trial 
process and analysis of the judgments—as set out above—had left me 
deeply disillusioned with the SCSL in particular and the international jus-
tice project in general. I felt as a feminist lawyer and legal scholar that we 
had made a wrong turn in devoting so much energy to supporting and 
promoting institutions like the SCSL. And my initial interviews with civil 
society and feminist lawyers in Freetown confirmed this view. Many of 
these activists and practitioners felt similarly ambivalent about the contri-
bution made by the SCSL to supporting the improvement of women’s 
rights in Sierra Leone. Women’s rights activists complained of the patron-
ising or exclusionary way in which the SCSL engaged with them and the 
lack of commitment to discussing gender in its community outreach (aside 
from listing the crimes against women). They also pointed to the limited 
efforts the SCSL had made to supporting local law reform on gender 
(despite one of the SCSL’s claims being that it would help with local 
capacity building and establishment of the Rule of Law). The Amnesty 
International Sierra Leone director had told me back in 2006 that they 
had partly supported the SCSL thinking it would assist with their cam-
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paigning against forced marriage. The distinction that the SCSL drew 
between the practice in war and the practice of early and arranged mar-
riage in peace undermined this campaign (Grewal 2016, 93). As a result 
many had turned their back on the SCSL, despite having initially advo-
cated for its establishment.

But then as I travelled and spoke with more people, including those 
outside of established civil society circles, another narrative began to 
emerge. Some women I spoke with, particularly outside of the capital 
Freetown, expressed enthusiasm for the SCSL. They talked of women 
being taken seriously and able to enter the public sphere. They also argued 
that the international community had shown that violence against women 
was wrong and would be punished. I initially—rather patronisingly—
assumed it was because they were misguided and did not fully understand 
the implications of the SCSL’s judgments. I tried to explain, when they 
told me that the SCSL had supported their struggles, that in fact the judg-
ments were not very progressive for the reasons set out above. However, 
I started to realise that it was in fact I that was misguided. I had assumed 
that what mattered was the content of the trials and judgments and of 
course they do to an extent. But what I had overlooked was the important 
symbolism of the process. What became clearer to me was that the women 
I was speaking to had not read and did not care to read the judgments. As 
one women’s rights advocate wryly put it, ‘we haven’t read them but nei-
ther have our men!’ For them what mattered was being able to mobilise 
around a powerful rhetorical tool.

I am not alone in identifying this twist in the after-life of the SCSL 
prosecutions. Marianne Ferme in her own ethnographic exploration of the 
relationship between the SCSL prosecutions and community attitudes to 
issues of children, women, agency and kinship similarly concludes:

…while witnesses at the court [SCSL] appeared to be docile subjects in this 
process, describing themselves and their experiences in the court’s terms, as 
the concepts became unmoored from this setting they took on a life of their 
own, reworking in unexpected ways the balance of interests of individuals 
and collectivities, as well as the politico-economic hierarchies of prewar 
times. (2013, 68)

My own observations suggest it was not just that these concepts left 
marks on the relationships and social order(s) of Sierra Leonean society 
but that they were actively appropriated and—intentionally or  otherwise—
subverted by women to challenge patriarchal structures.
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Regardless of whether the women had in fact engaged with the SCSL 
itself, they saw power in the ability to use the language of international law 
in support of their claims. And it is that role that law plays that needs to be 
remembered. Clearly human rights organisations have understood the 
power and utility of using a legal frame, to such an extent that they have 
sometimes been unable to look beyond it (Moon 2012). It has often been 
assumed that the reason actors like Amnesty or Human Rights Watch have 
opted for the focus on law is due to their origin and composition of legally 
trained personnel. But it is not only human rights lawyers that have tried 
to capitalise on law. As Balakrishnan Rajagopal has documented, activists 
spanning from elite civil society through to grassroots village communities 
have tried to engage legal institutions to achieve certain aims. In his study 
of the opponents of the Narmada Dam project in India, Rajagopal (2005) 
concludes that law and legal institutions played neither an insignificant nor 
decisive part in activist strategy. Activists mobilised around court cases 
even as they simultaneously continued their struggle in other spheres. 
Moreover, Rajagopal notes, ‘[i]n the case of the Narmada Valley struggle, 
law operated at virtually all conceivable levels and the role of international 
law was crucial’ (2005, 384–385).

What I want to add to Rajagopal’s argument is that it is not only 
through engagement with formal institutions that those seeking social 
change may make use of international law. It can also provide a discursive 
weapon far removed from its formal, institutional home. It can be invoked 
as a means of reframing a personal experience of suffering and harm into 
an actionable public wrong: a process Kay Schaffer and Sidone Smith 
(2004, 136) argue also allows for the claiming of an otherwise denied 
subject position. And even in a situation like the SCSL’s definition of 
forced marriage, where the international legal label is in fact exclusionary, 
there is no reason the subsequent articulation of that label needs to be 
faithful to the original or dominant intent.

In a fascinating article provocatively entitled, ‘The “Right” to be 
Trafficked’, Charles Piot (2011) describes the multiple narrated lives of 
human rights (‘droits de l’homme’) in contemporary Togo. Demonstrating 
that it is not just NGOs and government officials who use this concept but 
also village children seeking to resist parental authority and/or undertake 
migrant labour in order to access consumer goods, Piot concludes:

The children who demand pay for field labor, those who leave for Nigeria, 
women who invoke human rights in seeking gender parity, apolitical opposition 
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that invokes the term—all do so performatively, without depending on state 
or international support, and without fear of retaliation. In so doing, by 
invoking the term droits de l’homme, they are engaging in acts of culture 
creation and laying claim to their own sovereignty. (2011, 209)

Similarly, the women in Sierra Leone invoking the authority of the 
SCSL are doing it without expecting SCSL support but also without fear. 
I suspect many more such examples exist and it is identifying and docu-
menting these that I think is a valuable project for scholars interested in 
evaluating the effects of international legal interventions. If Piot is correct 
in his claim that, ‘the language of human rights is animating local cultural 
worlds in new and unforeseen ways’ (2011, 210), then what might our 
tracing of these alternate forms tell us? How might they expand our under-
standing of the power and potential of the international legal expansion 
that is a reality of our contemporary world?

In saying this I do not mean to suggest that we should accept the inad-
equacies of international law and international legal institutions. But it 
does mean that we should not allow our focus on these sites to over-
shadow recognition of the other life that international law has in the hands 
of different non-elite actors. It is here that I think critics of international 
human rights have actually contributed to the problems they identify. 
While dominant versions of international human rights law can be rightly 
criticised for their ethnocentric, neo-imperial, heteronormative and patri-
archal tendencies, to only speak of the dominant version is to give it more 
credit than it deserves. In fact, international human rights law has a life 
that extends beyond elite actors and institutions. It also has a life that 
extends beyond its formal articulation. Recognising this, I believe, not 
only allows us to better see the richness of voices and actions by non-elites 
all over the world, it also more effectively destablises the authority of the 
dominant system. Let me explain.

For a start, agreeing with Julia Eckert et  al. (2012, 6) I think that 
whether law can actually be mobilised as a ‘weapon of the weak’ is an 
empirical question. When advocates or critics of international law purport 
to speak of its effects on subaltern communities without paying attention 
to those communities themselves, they are performing a further form of 
epistemic violence. In the process they can act to invalidate those who do 
mobilise around this language or framework, treating them as victims of 
false consciousness or dupes of the system. The only way to address this is 
to take seriously the ways in which marginalised groups and individuals 
may invoke the language of human rights and international law.
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Furthermore, if we accept that an essential component of the violence 
of law is its processes of naming (as many critical legal scholars have 
argued), then an important form of subversion of this power may be in the 
denial of the monopoly on naming. In this way law becomes less some-
thing that already exists and is simply to be applied and or interpreted (by 
experts) and more a site for struggle and resistance. Socio-legal scholars 
have highlighted this dimension of law as one that is under-explored yet 
extremely important. In the words of Patricia Ewick and Susan Silbey 
(1998, 17): ‘Legality is not sustained solely by the formal law of the 
Constitutions, legislative statutes, court decisions, or explicit demonstra-
tions of state power such as executions. Rather, legality is enduring because 
it relies on and invokes commonplace schemas of everyday life’. This, they 
point out is in fact a vital source of the power of law. What this allows us 
to see is that we are all in fact agents of law.

In saying that anyone is an agent of the law, I do not want to suggest 
that everyone invoking law can do so with equal power. Of course, 
 institutionally accepted and produced definitions will generally be given 
greater legitimacy and authority. At the same time, Homi Bhabha’s insights 
may be useful here: ‘For Bhabha, power produces much more than a resis-
tant subject. It can bring forth a creative agent, capable of subverting 
authority in positive and unanticipated ways’ (Kapoor 2008, 132–133). I 
would characterise the women I have described above who are seeking to 
capitalise on the SCSL forced marriage prosecutions as precisely such cre-
ative agents. Using the space created by both the societal shifts caused by 
the war and by international intervention they have mobilised a legal dis-
course to further particular social and political aims. In doing so they have 
created the possibility for the SCSL to in fact deliver on some of the nor-
mative claims made by advocates regarding the institution’s potential to 
bring justice to victims and the women of Sierra Leone more generally.

conclusIon: soMe thoughts on strategIes 
For Future engageMent WIth InternatIonal 

InstItutIons

What does this example tell us? How might it contribute to reshaping, if 
not institutional responses themselves, then the strategies of activists and 
those who support them? I would like to start by suggesting that the 
actions of the Sierra Leonean women I mention, and the process of my 
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documenting them, offer a contribution to what Balakrishnan Rajagopal 
(2003, 295) has called a ‘resistance theory of international law’. For 
Rajagopal it is not a question of either wholly endorsing international legal 
institutions or completely rejecting them. Instead it is about rebuilding 
our theory of international law away from one that accepts domination 
towards one that is accountable to the marginalised around the world.

It also demonstrates that the agency and creativity of women in post- 
war societies is not confined to that benevolently endowed to them by the 
institutions of transitional justice or other international interventions. I 
say this to hopefully decentre these institutions and their supporters, call-
ing instead for much greater care and attention to be paid to the ways in 
which ‘victims’ themselves do much of the work in identifying strategies 
for achieving justice and positive social change. I am reminded of the 
insights of one woman I interviewed recently in Sri Lanka: the wife of a 
man disappeared in the final stages of that armed conflict. In response to 
my question about the role of human rights in her struggle to either find 
her husband or obtain justice for his death, she measured out ten steps. 
The first nine, she said, were taken by the individual who has suffered a 
wrong and is seeking an answer and to claim their rights. It was at ‘step 10’ 
that she thought (elite) human rights organisations became involved and 
then claimed the credit for this as human rights activism. Her analysis was 
thought-provoking. She seemed to be suggesting that it was not that the 
individuals who suffer violations were not aware of themselves as potential 
rights holders. Nor were they incapable of navigating much of the process 
necessary to make a claim in relation to these rights. Rather it was institu-
tions and other more powerful actors that determined the extent to which 
their agency was seen and valued. I would therefore like to suggest that is 
important to recognise this agency for ethical, political and theoretical 
reasons.

Ethically, it provides some attempt to undermine the epistemic violence 
so often committed against subaltern communities that makes them, in 
Spivak’s terms, into those who will always be saved (and therefore passive 
objects). Politically, it also opens up new possibilities for those of us claim-
ing to seek justice for marginalised groups through these institutions. By 
escaping the ‘institutional bias’ Rajagopal identifies within international 
law and its conception of politics, new sites for political engagement and 
meaning-making may open up. And finally, in terms of theory, by includ-
ing these under-explored empirical realities we may be better placed to 
evaluate the role and significance of international institutions beyond the 
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abstract normative claims currently made. As Boaventura de Sousa Santos 
and César Rodríguez-Garavito (2005, 3) have highlighted, ‘the role of law 
in counter-hegemonic globalization and the challenges that the latter 
poses to legal theory and practice have yet to be tackled’. It is only by 
engaging with the practices, voices and actions of subaltern actors that we 
can begin to tackle this challenge.

In urging for this attention to agency of subaltern populations, I do not 
suggest that our critical analysis of institutions is irrelevant: as the forced 
marriage prosecutions show, they can play a very problematic role in actu-
ally reinforcing representations and experiences of passive victimhood as 
well as shutting down possible avenues for capitalising on social shifts cre-
ated during conflict. For this reason, those of us working as critical schol-
ars need to continue to actively and vocally highlight and critique the 
imperialist, sexist, elitist and sometimes downright racist assumptions that 
inform institutional approaches. But what I want to argue is that we should 
not stop there. This work needs to be supported by sustained and careful 
ethnographies of the societies in question in order to show all the ways in 
which the lived experiences, practices and struggles taking place exceed 
the narrow frames currently imposed by international institutions and 
interventions.

The ‘bush wives’ testimony in the SCSL as well as the actions of some 
women and women’s rights activists subsequently in using the ‘forced 
marriage’ prosecutions illustrates that even in extremely constrained envi-
ronments subaltern actors will still find ways of resisting and creating. This 
does not mean we abandon our critique of the constraints within which 
they are forced to operate but this must also be balanced with recognition 
of the remarkable agency these actors nonetheless show. To fail to do this 
is to reproduce the same processes of silencing and pacifying that we claim 
to be resisting through our critiques of hegemonic processes. By recognis-
ing and valourising this agency, on the other hand, we open the space for 
more deeply investigating and more concretely identifying the specific 
ways in which existing institutions disempower, silence or marginalise. By 
not taking it as a given that this is the nature of such institutions we also 
create possibilities for imagining alternative orders.

notes

1. Prosecutor v Alex Tamba Brima, Ibrahim Bazzy Kamara and Santigie Borbor 
Kanu, SCSL 04-16-T. This was the case against three of the alleged leaders 
of the Sierra Leonean military junta, the Armed Forces Revolutionary 
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Council, who staged a coup against the government in 1997, briefly held 
control over the country and after being ousted from the capital Freetown, 
joined forces with the rebels of the Revolutionary United Front.

2. Prosecutor v Issa Hassan Sesay, Morris Kallon and Augustine Gbao, SCSL-04-
15-T. This was the case against three of the alleged leaders of the rebel 
group, the Revolutionary United Front.

3. ‘Separate Concurring Opinion of Justice Sebutinde’ to the Trial Chamber 
Judgment in the AFRC case, SCSL-2004–16–T, 20 June 2007, para. 10.

4. Ibid, para. 18.
5. ‘Partly Dissenting Opinion of Justice Doherty on Count 7 (Sexual Slavery) 

and Count 8 (Forced Marriage)’ to the Trial Chamber Judgment in the 
AFRC case, SCSL-04-16-T, 20 June 2007, para. 49.

6. For a fuller discussion of this argument see Grewal (2016, Chapter 9).
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CHAPTER 6

More than a Victim: Thinking Through 
Foreign Correspondents’ Representations 

of Women in Conflict

Chrisanthi Giotis

IntroductIon

Media play an important role in the creation of gender knowledge and the 
construction of gender roles (Schwenken 2008, 773; Fröhlich 2010, 
59–60). This is the case in war as much as anywhere else and overwhelm-
ingly the role portrayed of women in war, is that of a victim. A longitudi-
nal, quantitative study of war coverage in German broadsheet newspapers 
between 1989 and 2000 found that 75 per cent of women represented in 
war coverage were depicted in the role of victim and absolutely no women 
were represented under the category of ‘power’ (Fröhlich 2010, 65). 
Moreover, a particular sort of victim is represented, especially when con-
sidering sub-Saharan Africa. This media stereotype has been famously, and 
satirically, described by Binyavanga Wainaina thus:

Among your characters you must always include The Starving African, who 
wanders the refugee camp nearly naked, and waits for the benevolence of the 
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West… She must look utterly helpless. She can have no past, no history; 
such diversions ruin the dramatic moment. Moans are good. She must never 
say anything about herself in the dialogue except to speak of her (unspeak-
able) suffering. (Wainaina 2005, 93)

Wainaina’s article ‘How to write about Africa’ remains one of Granta’s 
most read, testament to the aptness of his implicit critique of foreign cor-
respondents. Reporters, especially when operating in sub-Saharan Africa, 
are criticised for a variety of stereotyping issues, including the presentation 
of victims of war as agency-less, voiceless objects to be acted upon by west-
ern saviours (Benthall 2010; Keane 2004; Rothmyer 2011). As Keane 
(2004, 9) points out in critiquing his own, award-winning work: ‘Viewers 
at home are watching (usually) a white reporter and white aid worker, and 
beyond them almost as backdrops are the wretched African masses.’

This victim image is powerful; it mobilises compassion and monetary 
resources for populations affected by tragedies. However, this image is 
also problematic as it creates an image of inferiority (Benthall 2010; 
Coulter 1989).1 Furthermore, as this chapter will point out, the victim 
image is gendered and thus assigns women in particular, a narrow, apoliti-
cal role. Malkki points out there is an ‘anonymous corporeality’ in the 
conventional woman and child image (1996, 388) and this deprives vic-
tims of war their voice; their ‘ability to establish narrative authority over 
one’s own circumstances and future, and also, the ability to claim an audi-
ence’ (393). Holoshitz and Cameron studied reporting of rape in the 
Democratic Republic of Congo (DRC) by the New York Times between 
1994 and 2011 and described the framing as ‘illustrative’ and apolitical 
(2014, 171) with an uncalled for emphasis on bodily descriptors and 
graphic injuries which contrasts with the non-physical introductions of 
other speakers (175). They found this corporeal framing denied ‘individu-
ality and dignity’ to the women of the DRC (Holoshitz and Cameron 
2014, 181).

Most critiques of the lack of voice given to Africans have focused on 
western reportage; however, similar problems are seen by female Congolese 
journalists in their own industry (García-Mingo 2017). As stated by Caddy 
Adzuba, one of the senior Congolese female journalists seeking to rectify 
this situation: ‘The conventional media talk to analysts, but analysts are 
people who give their own analysis of the situation. Something is always 
forgotten: the victims’ voices’ (García-Mingo 2017, 215). The ability to 
define one’s story goes hand in hand with designing one’s future and in 

 C. GIOTIS



 99

post-conflict regions of humanitarian intervention foreign correspondents 
are part of the mix of professionals who can enable or retard particular 
voices.

Foreign correspondents inherited the voiceless-victim image from the 
colonial era birth of the profession—with Henry Morton Stanley as the 
first famous foreign correspondent, consciously and cynically creating 
racialised and infantalised stereotypes in the service of colonisation (Dunn 
2003). The overuse of voiceless victims also reveals the profession’s close 
symbiosis with the humanitarian field where the victim image is integral to 
fundraising efforts (Darnton and Kirk 2011; Dowden 2009, 6–8; 
Rothmyer 2011). At the same time, since the 1990s, the female victim of 
war—particularly the victim of rape as a weapon of war—has become a 
central figure in discussions of war, peace and security (Mertens and Pardy 
2016) and international law (Henry 2014). Henry (2014, 106) argues 
wartime rape has ‘become a “passion” of international criminal law… no 
doubt an important marketing strategy of international criminal law’s 
image of itself as an enlightened, progressive moral force that has the 
power to vindicate victims, prosecute villains and end impunity for these 
egregious crimes.’ Women have gained much needed prominence in the 
processes around transitional justice. However, as this chapter will show, a 
variety of scholars point to problems associated with this newfound promi-
nence which mirror problems associated with the victim stereotype per-
petuated in media and humanitarian discourses, namely that women are 
reduced to just a victim, that complex narratives are simplified, and that 
the women involved in these process are forced to frame their identities as 
victims to gain access to these systems of support (for more see Shackel 
and Fiske, Chap. 4).

This chapter will follow three moves. First, I will outline the interplay 
between journalism and international policy, looking particularly at the 
transitional justice issue of wartime rape in the DRC. Second, I will exam-
ine the most common, and commonly critiqued, representations of vic-
tims in sub-Saharan Africa and how these current representations are 
variously intertwined with problematic traditions of patriarchy, decontex-
tualised humanitarianism and racialised knowledge. In the third and final 
section I will suggest some small steps for how journalists might re-think 
representational practices so as to frame women as more than victims.

The eastern DRC is, unfortunately, a region where these issues require 
urgent attention. An active militia zone where women are particularly tar-
geted, yet also, officially, a ‘post-conflict’ site home to the world’s largest 
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UN peacekeeping mission. Goma, the unofficial capital of eastern DRC, 
abutting the Rwandan border, was the site of one of the world’s largest 
humanitarian relief efforts (Polman 2010, 20–21) and the east of the 
DRC is still a humanitarianised zone, a space where international and 
humanitarian governance acts upon the population with, in lieu of, and 
sometimes in spite of national governance. Tragically, it also offers an 
example of the danger in depoliticising victims of war. When the Rwanda 
genocide led to a mass exodus into what was then Zaire, ‘given western 
conceptions of refugees, the international humanitarian community 
treated these individuals as victims, regardless of their role in the 1994 
genocide’ (Dunn 2003, 151). This conceptual move by the humanitarian 
actors (which was followed by foreign correspondents) had serious effects 
at the time and the repercussions are still felt today. At the time, it meant 
for at least some women, the horror of the genocide continued as they 
became entrapped and enslaved in the refugee camps by the men who had 
perpetrated the slaughter (see, e.g. the recount in Sara 2007). Eventually, 
the invasion of Zaire in 1996 was justified by Rwandan president Paul 
Kagame as targeting the génocidaires who, it was said, had regrouped in 
the camps. The battle helped establish the east of the DRC as a permanent 
war zone as militias took over different mines and other sources of income. 
The end to this militia activity is nowhere in sight, and, while the make-up 
of the militia populations has altered, with locals taking up the conflict 
economy, according to the United Nations mission in the DRC, as recently 
as 2015, the Democratic Forces for the Liberation of Rwanda (FDLR) 
was still the largest illegal foreign armed group operating in the DRC 
(Monusco 2015).

JournalIsm and Its EffEcts on IntErnatIonal PolIcy 
and GovErnancE

Poor news coverage is not a victimless crime. News shapes our assump-
tions about one another, prescribes the symbols with which we analyse 
events, informs international investment and guides policy discussion. 
(Hawk 2016, xvi)

In a world of international connections, the words written by foreign 
correspondents matter. Research conducted with government officials 
found ‘quality news media and individual journalists writing for them play 
a tremendously important role in informing both policy-planning and 
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decision-making as well as the allocation of attention to countries and 
issues’ (Otto and Meyer 2012, 207). Similarly, Nothias (2016) found for-
eign correspondents were aware of their impact and envisage political 
players as one of their key categories of audience. Less directly, but just as 
importantly, the totalising, global reach of humanitarianism2 gives a fur-
ther role to these communicative missives; from the two-dollar donation 
collected on a suburban Sydney street for Human Rights Watch, to the 
way in which the American Bar Association has played a key role in transi-
tional justice in the DRC through the establishment of rape trials (Maya 
2011)—the fact people care enough to try and have an impact on a far-
away place—such actions are set in motion by the narratives created via the 
international media.

In 2010, the gendered nature of the conflict in eastern DRC was 
brought to the fore when Margot Wallström, the UN’s special representa-
tive on sexual violence in conflict, called the DRC the ‘rape capital of the 
world’ (UN News Centre 2010). It was a media-savvy line which got the 
conflict attention and foregrounded war rape as an issue in both transi-
tional justice and humanitarian endeavours. ‘Due to the scale of media 
coverage devoted to SGBV (sexual and gender-based violence)…the 
majority of international donors funding projects in DR Congo have 
emphasized gender as a key priority for legal training and other activities’ 
(Lake 2014, 521). These initiatives have been credited with fostering 
important cultural change in terms of reporting and prosecuting rape 
(Lake 2014; Lake et al. 2016) and although there have been some set-
backs3 record numbers of reporting continue to take place.4 International 
money has played a crucial role in the system, paying the vast bulk of legal 
salaries in lieu of the state and supporting victims throughout trials (Long 
2015; Lake 2014). Global donors were also invited by the DRC Ministry 
of Justice to take an active part in justice sector reforms (Lake 2014, 520). 
The tripartite tangle of media attention, humanitarian action and justice 
sector reforms can be seen in the way actors overlap in spaces. Hospitals 
like HEAL Africa in Goma or Panzi Hospital in Bukavu offer rape survi-
vors’ treatment and, at the same time, offer the community gender justice 
programmes and training for legal practitioners (Lake 2014, 522). At the 
same time, these hospitals actively host journalists who are seeking victims 
to interview. One such fly-by visit was evidenced in the Australian 
Broadcasting Corporation’s (ABC) TV flagship programme Foreign 
Correspondent’s episode ‘The Congo Connection’ (2009).5 The corre-
spondent does not engage in graphic corporeal details as is common in 
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print representations (Holoshitz and Cameron 2014). Instead, women, 
assumed to be rape victims, are presented en masse, in a series of mid- 
shots, with none given voice. One female doctor, Dr Chantal Gamba, 
briefly speaks, but her contribution is undermined as the correspondent 
voices his own views on the reduction of rape cases from 50 per week to 
20 per week as a ‘measure of the madness here is what passes for improve-
ment.’ In fact the main purpose of the detour to the hospital is to make 
the link between rape and conflict minerals.

The media, working in tandem with other international actors, have 
drawn much needed attention and resources to the issue of rape as a 
weapon of war in the DRC. However, this is not a simple success story. 
The process of interaction and cooperation that saw foreign correspon-
dents, humanitarian actors and justice advocates, work in symbiosis to 
spotlight the issue of wartime rape has, synchronously, worked to obscure 
the multiple, other, complex issues of importance in the DRC conflict 
(Autesserre 2012; Eriksson Baaz and Stern 2013; Stearns 2013; 
Ramalingam 2013, 32–35). Again, the Foreign Correspondent episode is 
emblematic. In it the journalist asks Dr Gamba to ‘explain this degree of 
violence.’ She responds: ‘It is a good question, but it is very hard to 
answer’ yet that multifaceted complexity pointed to by Dr Gamba is swept 
away as the correspondent voiceover goes on to state: ‘The reality is that 
rape is used as a weapon of war, partly to cling on to territory rich in min-
erals’ (ABC 2009). The multifaceted nature of the conflict has been 
obscured, it is argued, as the need to ‘sell’ stories to the public (via the 
media) creates an urge to simplify. In the DRC this simplified narrative has 
led to sexual violence being seen as the almost exclusive outcome of the 
conflict (Autesserre 2012).

Disproportionate attention and funding has gone to the issue of rape 
(Autesserre 2012; Eriksson Baaz and Stern 2013; Stearns 2013; 
Ramalingam 2013, 32–35). Furthermore, non-rape stories are simply 
not properly listened to. Feminist development scholars Eriksson Baaz 
and Stern (2013, 32) give the example of policy reports where multiple 
horrific acts of violence are recounted and yet these become ‘side 
crimes—to the main plot: that of gendered sexual violence.’ In one 
example they question: ‘Why is rape (even if it is committed unimagin-
ably and horrifically nineteen times) the main plot, while being forced to 
kill one’s own child becomes a side story?’ (33). The story ‘value’ to 
humanitarians of rape victims has turned women into commodities with 
some survivors describing a process akin to kidnapping as they were 
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moved to urban- based shelters so they could be showcased to donors 
(Douma and Hilhorst cited in Eriksson Baaz and Stern 2013, 97).

Different explanations are offered as to why the rape victim has gained 
particular purchase in the ‘story’ of the DRC conflict. One explanation 
suggests it is because rape, tragically, is universal and thus something with 
which western audiences can identify (Autesserre 2012, 215). I am more 
convinced by the alternative explanation which argues the sexual barbarity 
inherent in the horror of wartime rape conforms to our pre-existing 
notions of the DRC as the ‘heart of darkness’ (French 2011). Summarising 
their analysis of 89 articles by 21 writers in the New York Times Holoshitz 
and Cameron (2014, 181) describe a ‘double, double standard shaped by 
racism and Western ethnocentricism as well as sexism.’

At the intersection of these two forces we find the women and girls of the 
DRC: their behaviour is described in terms that sexualise them and make 
them complicit, while graphic physical descriptions of their bodies and 
wounds deny them individuality and dignity, and the representation of their 
assailants as ‘savage beasts’, whose violence is attributed to the culture they 
share with their victims, denies women the possibility of justice. (Holoshitz 
and Cameron 2014, 181)

As shown by the choices in representation, the rape victim narrative is 
not about universality but rather about Othering. It is fostered by, and 
relies on, pre-existing, and problematic, writing tropes in foreign corre-
spondence which impact the way the women of the DRC are represented 
and how their situation is understood. These issues are brought to light in 
the next section, which dissects the victim image in detail.

Why WE KEEP sEEInG GEndErEd, othErEd, mutE 
vIctIms of War

The Gendered, Depoliticised Madonna and Child Trope

The victim image is indelibly tied up with the history of foreign corre-
spondence, especially in the Anglo-American tradition (Sambrook 2010, 
6). According to Briggs (2003, 193) the victim presented became spe-
cifically gendered during the WWI and WWII interwar period with 
images repetitively referencing the Madonna and Jesus to the point 
where this particular image became the visual ‘grammar’ of need. 
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Eventually, this excessive repetition of voiceless female victims, especially 
from sub- Saharan Africa, led to a wave of self-reflection and critique in 
the late 1990s and early 2000s, first in humanitarian literature, and then 
among foreign correspondents (e.g. Benthall 2010 [originally published 
1993]; Coulter 1989; Dimbleby 1998; Keane 2004), however, by then 
the damage was done. The image of the ‘secularised, traumatised 
Madonna and Child: her head maybe covered, gazing at the child or 
perhaps the camera, eyes sunken’ (Briggs 2003, 179) was already part of 
our global culture. Campbell (2003, 70) reminds us: ‘With their focus 
firmly on women and children, these pictures offer up icons of a femi-
nized and infantilized place, a place that is passive, pathetic, and demand-
ing of help from those with the capacity to intervene.’ Malkki (1996, 
388) highlights the ‘vision of helplessness is vitally linked to the constitu-
tion of speechlessness… helpless victims need protection, need someone 
to speak for them.’

The Madonna as Depoliticised Fundraiser

That both news stories and charity-appeal advertisements rely on the same 
grammar of need is problematic and has helped blur the lines between the 
political work of journalism and the charity work of international non- 
government organisations (INGOs). Over time, foreign correspondents 
consciously took on the role of raising money as the raison d’être for their 
work. Foreign correspondents speak with pride of stories that led to huge 
donations, for example, $10,000 worth of drugs being donated in Sudan 
after a ‘Mother Teresa of Africa’ story (Brill in Leith 2004, 56) and 
£70,000 being donated to Hospice Uganda to help AIDS sufferers after a 
story in the Telegraph (Tweedie in Leith 2004, 369).

Decontextualised stories of need supply a clear, quickly achieved, role 
for both journalists and audiences in what are often overwhelming situa-
tions. And yet that Band-Aid solution is possibly doing more harm than 
good. An influential report by Oxfam and the UK Department for 
International Development (DFID) argues that the grammar of need 
leads to what has been called the ‘transactional frame,’ a frame summarised 
as: ‘people are in need, give money’ and this actually fosters a shallow 
engagement with the people in crisis (Darnton and Kirk 2011). This shal-
low engagement effect happens because the ‘give money’ motif drives out 
other messages. For example, in the ‘Make Poverty History’ campaign:
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The transformative potential offered by the rallying cry of ‘justice not char-
ity’ went unheard, in part because it was unfamiliar and hard to compre-
hend, and also because it was drowned out by the noise of celebrities, white 
wristbands and pop concerts. (Darnton and Kirk 2011, 6)

Audiences rely on foreign correspondents to understand world events. 
When correspondents edit out complexity, they do so, in an effort to leave 
the transactional frame intact. Yet ‘in separating life from politics—by 
holding it above the fray of battle in the name of neutrality—humanitarian 
emergency strips away the history, culture and identity of the peoples con-
cerned’ (Duffield 2007, 33–34).

Editing out people’s history in the name of fundraising is not only 
dehumanising, it is dangerous. While simple images of distress do evoke 
compassion and charity ‘they humanize in a particular mode. A mere, 
bare, naked or minimal humanity is set up’ (Malkki 1996, 390). The ques-
tion we must ask ourselves is once victims of conflict have been reduced to 
this form of minimal humanity is it easier for powerful institutions to 
ignore voices from below and hubristically believe their analysis and 
response to the situation is the only correct one? As noted earlier, journal-
ists misrepresented the post-Rwanda-genocide refugee crisis in Goma, 
failing to mention the refugee camps also housed génocidaires. Richard 
Dowden, former Africa editor for the Economist, and current Director of 
the Royal African Society, admits to what he now views as mistaken self- 
censorship in Goma (Giotis 2017, 94) saying: ‘I suppose that I, wrongly, 
thought that the most important thing was to get food and help to these 
refugees so anything that might complicate that or put people off from 
sending money and helping them should be played down or ignored all 
together’ (Dowden 2014, Skype interview with author, February 7, 
2014). This urge to help in fundraising interfered with the political watch-
dog role of the journalist to tell ‘uncomfortable truths’ about the camps 
(Dowden 2014, Skype interview with author, February 7, 2014).

Those covering the 1980s Ethiopian famine have also admitted to self- 
censorship (Polman 2010, 125) with the political causes of the suffering, 
not least the effects of the ongoing civil war, consciously downplayed, and 
eventually ignored altogether, to aid the transactional frame. Yet ‘over- 
hyped naively ‘humanitarian’ reporting can be as bad as no reporting at 
all’ (de Waal 1990, 98). This is because depoliticised responses helped 
prolong the wars in Ethiopia and Sudan, with food supplied for the famine 
victims going to soldiers instead.
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Critical observers would even argue that in instances of civil conflict, an 
intricate, partly symbiotic structure of relationships could be set up between 
strong international NGOs, weak government, rapacious warlords, news 
media and benevolent metropolitan audiences. And it might end up mostly 
serving the material interests of the warlords. (Hannerz 2004, 142)

That the transactional frame of reporting, particularly aimed at alleviating 
the suffering of women and children, actually contributed to prolonging 
suffering, is no small issue. Foreign correspondents’ priorities regarding 
how conflicts are reported need re-thinking.

Accessing the ‘Power’ of the Madonna: By Both Women 
and Warlords

Gendered and racialised ideologies are foundational to the decontextual-
ised, depoliticised portrayal of voiceless female victims. The influence of 
patriarchy is seen in the central place afforded the Madonna image. The 
Madonna is powerful but that power is only accessed through her role as an 
innocent, silent and suffering victim. Women in war zones understand this. 
Refugees see how ‘we’ portray them and learn to fit the expected image 
(Polman 2010, 159). Malkki (1996, 384) notes refugee status is ‘implicitly 
understood to involve a performative dimension,’ that ‘they must display 
their need and helplessness’ (Stein in Malkki 1996, 388). Malkki’s point is 
this display of need is expected by humanitarian interveners.

The perceived need to display helplessness has likely created a de-facto 
pattern of engagement between foreigner and local that may be stifling our 
understanding and helping to recreate the images of women as mute vic-
tims. In Mugunga Camp in eastern DRC, in 2014, I undertook feature 
article reporting as part of my PhD research and I was struck by the way 
one of my interviewees changed demeanour as soon as I signalled the 
interview was over, showing me for the first time a wide smile and suddenly 
becoming warm and open. Foreign correspondent, Joris Luyendijk (2009), 
seems to have experienced something similar. Recounting his first visit to a 
feeding camp in Sudan he describes conducting interviews in two huts and 
receiving the same mute response of despair. Finally, as he was urged by a 
Medécins Sans Frontières official to go into a third hut, in an effort not to 
succumb to tears, Luyendijk broke from his usual interview routine and 
greeted his third set of interviewees with an animated ‘Hello, everybody!’ 
Luyendijk describes how breaking away from the usual, formal, interview 
structure changed the social relations—instead of mute victims:
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All of a sudden their faces lit up. Girls giggled, an old man shifted in his seat, 
and children nudged their mothers. ‘Look Mummy!’ A little toddler of 
around two wriggled free from his sister, grabbed my knee with both mitts, 
and tumbled over. Mothers of emaciated infants burst out laughing and 
used their free hands to wave. (Luyendijk 2009, 3)

This response seems to imply the unusual opening parley of Luyendijk 
broke the de-facto pattern of engagement. Interviewees saw themselves 
being greeted as humans, and not as humanitarian victims, and so put 
aside the performative element of their victimhood. The suffering was not 
less or more between the different huts, only the interaction was different. 
In the third hut Luyendijk approached the interviewees as people who are 
more than victims.

Women consciously adopt the victim role not as a courtesy extended 
for the ease of the journalist. The victim-positioning is part of a wider 
strategy aimed at mobilising the narrow role they have been allocated, 
accessing what power there is in their victimhood—and here the interplay 
between foreign correspondents, humanitarianism and transitional justice 
mechanisms once more comes to the fore. Reporting from Luvungi, 
DRC, foreign correspondent Laura Heaton quotes an interviewee as 
describing ‘systematic rape’ and she, and her colleagues, felt the interview-
ees had been ‘coached’ so the destruction of the village by rebels would fit 
into the war-rape narrative of the DRC and therefore gather greater inter-
national attention and support for rebuilding the village (Heaton 2013, 
33). It should be remembered, as stated earlier, the justice mechanisms 
put in place to deal with war rape come hand in hand with humanitarian 
assistance. Eriksson Baaz and Stern (2013, 99) state: ‘a singular focus on 
sexual violence has shaped a context in which rape (or allegations of rape) 
becomes increasingly entangled in survival strategies.’ Women framing 
their abuse as part of the rape as a weapon of war narrative are also more 
likely to receive international help in seeking justice through the problem-
atic Congolese police and law system (Perera 2017). In presenting their 
victimhood so as to gain the outcome they seek, scholars Lake, Muthaka 
and Walker (2016, 539) call this a process of both ‘opportunity and (dis)
empowerment.’ They interviewed 50 women who had accessed the legal 
system in eastern DRC and found a complex range of motivations driv-
ing them. They noted ‘some clearly engaged in the savvy instrumental-
ization of legal development aid in order to take care of needs 
overlooked by the state and NGOs’ but when born out of desperation 
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this meant ‘rather than exercising new agency’ some women felt ‘com-
pelled to frame their grievances as victims of violence in search of punitive 
legal justice simply in order to have basic needs met’ (550).

Unfortunately, the instrumentalisation of victimhood is not only under-
stood by victims of violence but also perpetrators, and this has implica-
tions for transitional justice—particularly in considering the deterrent 
aspect assumed to take place as part of the international prosecution of war 
crimes. Foreign correspondent Linda Polman recounts a shocking inter-
view with Sierra Leone Revolutionary United Front (RUF) rebel leader 
Mike Lamin, in which he tells her ‘you people’ weren’t interested in the 
civil war in Sierra Leone, only ‘the white man’s war in Yugoslavia and the 
camps in Goma’ and so the RUF consciously ramped up the violence. 
Lamin goes on to say, ‘It was only when you saw ever more amputees that 
you started paying attention to our fate’ (2010, 167). Autesserre (2012, 
217) gives the case of Luvungi6 arguing the warlord Sheka particularly 
ordered rape to gain attention and a seat at the negotiating table. Sheka 
denies this and at the same time he carries around the Human Rights 
Watch report detailing his involvement, showing it off for visiting photo-
journalists (Mosse 2016). As mentioned above, the details of that mass 
rape have been questioned by Heaton (2013) with locals perhaps knowing 
sexual violence was the way to get the most attention to the destruction of 
the village. Whatever the truth might have been, these instances raise seri-
ous questions about possible, unintended, effects of victim framing.

Racialised Scripting and the Erasure of Agency and Community

Scholars have long noted the western tendency to deny Africans history, 
agency and voice (Brantlinger 1988; Miller 1985; Said 1993). This prac-
tice began as part of the racial ideologies of colonialism but the tendency 
has not disappeared. In a recent high-profile case, the US television pro-
gramme 60 Minutes was criticised for its 2015 Africa coverage by way of 
an open letter with over 200 signatories which stated three separate seg-
ments all ‘managed, quite extraordinarily, to render people of black African 
ancestry voiceless and all but invisible…Africans were reduced to the role 
of silent victims. They constituted what might be called a scenery of mis-
ery: people whose thoughts, experiences, and actions were treated as if 
totally without interest’ (French 2016, 38).7

The racialised practices that dismiss Africans’ voices are discursively 
linked to conceptions of African savagery (Giotis 2017, 25–62). Holoshitz 
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and Cameron (2014, 177–178) argue in New York Times reporting there 
is an emphasis on animal metaphors and the term ‘savage’ and ‘the suffer-
ing that is highlighted by the focus on female victims is the product of 
mysterious cultural forces that Westerners “have struggled to pinpoint.”’ 
This aligns with the findings of Eriksson Baaz and Stern (2013, 26, 92) 
who state there is a ‘colonial and racialized scripting of the conflict in the 
DRC and its main players’ evident in the portrayal of men as savages and 
the white woman/man’s burden to save brown women from brown men.

As noted earlier, victims need saviours and the image of the adventur-
ous hero is also tied to the history of foreign correspondence (Giotis 
2017, 275). Thus, when foreign correspondents focus on ‘saving victims’ 
they are also enacting their own profession’s ethnocentric white woman/
man’s burden. The question here is: if approaching an interviewee with a 
‘mission’ already in mind are you not likely to trigger the de-facto pattern 
of engagement described above which reproduces mute victims?

Racial Othering is also evident in the specific violent and visceral way 
Congolese rape victims are presented:

survivors’ testimonies [have] frequently been characterised by a pornogra-
phy of violence … The often intimate representations of injured bodies and 
suffering are composed in a way that would be quite unthinkable if those 
depicted were survivors of sexual violence in most countries in Europe and 
the USA… [thus] Congolese women appear as different…as objects whose 
sufferings are there to be consumed by a Western audience. (Eriksson Baaz 
and Stern 2013, 92)

This pornography of violence is linked to the way in which sub-Saharan 
African women more generally are constituted. Rothmyer (2011, 20, 18) 
describes the representation as ‘poverty porn’ and gives the emblematic 
example of Time magazine in 2010 publishing graphic pictures of a naked 
woman from Sierra Leone dying in childbirth. Graphic portrayals of 
Congolese women victims create discursive links to this wider body of 
voiceless poverty porn helping erase women’s agency as potential justice 
seekers.

Finally, the racialised representation of Congolese men as savages erases 
the family unit and the role of community, and can lead to significant blind 
spots in policy, such as the recent successful campaign for Section 1502 of 
the US Dodd-Frank Act. This legislation requires companies selling goods 
in the United States to guarantee their products are conflict mineral free 
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and was designed to stop the violence connected with illegal mining in the 
DRC. However, the focus in the foreign media on western intervention 
and sanctions means there has been scant attention paid to artisanal min-
ers (Fahey 2009). Tens of thousands of men who were not violent actors 
but who were supporting themselves and their families through low-level 
illegal/artisanal mining became unemployed. It is worth considering 
whether widespread stereotyping of Congolese men as savages helped this 
flawed policy develop. Moreover, the division of the men and women of 
the DRC into savages (men) and victims (women) has led to discord 
within Congolese society as men resent the role allocated to them and that 
resentment is also directed to Congolese women (Perera 2017).

BEarInG WItnEss to morE than vIctIms

Buckley-Zistel and Zolkos (2011: 10) contend that the fixation on wartime 
rape, reduces women to targets of one particular crime and constructs them 
as perpetual victims, fixing their social positions and political identities in the 
newly emerging society as passive, inferior, vulnerable, and in need of (male) 
protection. (Henry 2014, 103)

The tripartite combination of media attention, humanitarian resources 
and transitional justice initiatives has furthered gender justice with women 
now more willing and able to pursue attackers through the court system. 
However, transitional justice, and its role in ongoing gender justice, is a 
much larger project. If transitional gender justice is viewed broadly ‘as a 
source for creating accessible pathways for women to access justice and 
have their needs met post-conflict and in rebuilding communities’ (Fiske 
and Shackel 2015, 115) than the stereotypical victim image which domi-
nates the discourse of media, humanitarian and transitional justice actors 
poses serious problems for their civic engagement. Henry (2014, 106) 
emphasises the need for transitional justice actors to adopt a ‘non- 
identitarian recognition of injury’ which focuses on the factors leading to 
injury and thus decouples the role of justice from the need to perform 
victimhood. At the same time Henry (2014, 105) critiques current 
arrangements as not adequately representing ‘complexity nuance or con-
text…[nor] the depth and diversity of survivor experiences.’

As seen throughout this chapter, the critiques Henry levels at interna-
tional law have also been made of foreign correspondents. However, the 
critique of inadequate representation, and its effect on the political 
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discourse, must carry more force when applied to media professionals for, 
of the three international institutions entangled in this process [media, 
humanitarianism and transitional justice], it is only the journalistic profes-
sion which has a basis in politics, with the public–political described as the 
‘core characteristic’ of journalism (Nash 2016, 13). Furthermore only for-
eign correspondents are primarily concerned with narratives and 
representations.

There are three steps I wish to suggest. The first involves professional 
differentiation. Foreign correspondents, like other travelling international 
professionals, when they arrive in places like Goma are embedded in the 
large humanitarian community. However, this does not mean foreign cor-
respondents cannot recognise their unique professional position in con-
flict zones and divorce themselves from their humanitarian hosts. In 
particular the arguments in this chapter have highlighted the need to 
eschew the humanitarian-transactional frame. It is the foreign correspon-
dent’s role to focus on complex and nuanced narratives that contribute to 
the political discourse, not fundraising.

The second point is the need to understand that bearing witness entails 
far more than recounting decontextualised horror; instead it is an act of 
narrating tragedy. The distinction between horror and tragedy is insisted 
upon by philosopher Alain de Botton (2014) in his examination of arche-
typal news stories. He describes horror as the ‘meaningless narration of 
revolting events’ (de Botton 2014, 193). Conversely tragedy turns those 
same abominations to educative purpose giving us a better understanding 
of power dynamics and human relations. Drawing on Aristotle’s Poetics, de 
Botton (2014, 193) argues it is complex storytelling, and the introduction 
of multifaceted and recognisable human agents, people in whom we can 
recognise ourselves and our own motivations, which turns representations 
of horror into understandings of tragedy. Similarly, foreign correspondent 
Max Stahl argues against grabbing attention through horror without giv-
ing the audience something to share in the story: ‘If you simply grab their 
attention over and over again you are depriving and impoverishing the 
audience and prostituting the image’ (Leith 2004, 344). The horror of 
wartime rape may indeed grab attention but when the women presented 
are shown as stereotyped, silenced Others there will be little sense in shar-
ing in their story.

Finally, foreign correspondents must recognise and take responsibility for 
their role in influencing policy; the interaction between their stories of the 
‘rape capital of the world’ and the form transitional justice initiatives have 
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taken. There is an obvious need for foreign correspondents to represent 
women as historicised and politicised actors, with the potential to be engaged 
in transitional justice roles more active than victims to be rescued. In my 
own reporting in Goma I focused on reporting more than victims. The 
output was not perfect, nor was the process—in particular it was difficult to 
break from assumed patterns of de-facto engagement, with interviewees and 
with many professional conduits foreign correspondents rely on, an issue 
which will be taken up in journalism education focused papers. I also did not 
attempt to interview a recently raped woman. However, despite structured 
omissions, flaws and difficulties, signalling I wanted stories that broke from 
the norm did make a difference and, across two feature articles I presented 
a wide variety of women and one teenage girl, all of whom had been 
impacted by the conflict in different ways, and had acted at different stages, 
as agents (Giotis 2015, 2014). Thinking through the role of foreign corre-
spondents, both in terms of their own profession, and that profession’s sym-
biosis with other professions, is a necessary step to achieving change. The 
depoliticised, gendered and Othered victim narrative was built up over time, 
through individual pieces of journalism working to capture that Madonna 
image in many different war zones, so too, new frames of understanding can 
be established by repeated representations that present more than victims. 
In theory, such a change in the media discourse would encourage a similar 
change in discourse among other international actors.

conclusIon

The same German research which found 75 per cent of women in war 
coverage are presented in a victim role concluded the bigger issue was lack 
of women at all. Fröhlich (2010, 59 [original itals.]) writes: ‘Women are 
not considered as being authoritative or decisive actors in the context of 
war and violence. During armed conflicts or other violent crises female 
acting subjects seem to leave the public (i.e. media) stage.’ With so few 
representations every representation is crucial in the construction of gen-
der knowledge. Yet in the east of the DRC the symbiotic dominant dis-
course in media, humanitarian and transitional justice work, results in an 
objectified, depoliticised Madonna-victim. Acknowledging and respecting 
women’s complex identities, histories and knowledge, gained through the 
tragedy of conflict, is an important step in any process of ongoing gender 
justice. As architects of narratives foreign correspondents have a particular 
responsibility here.
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notEs

1. In 1988, at least two separate reports and a conference dealt with this issue 
in the UK (Coulter 1989, 12) and in 1989 the General Assembly of 
European NGOs adopted a Code of Conduct on Images and Messages 
Relating to the Third World which among other things aimed to move away 
from fatalistic images of victims (Benthall 2010, 182–184).

2. Ben Ramalingam (2013, 4) notes ‘every country on earth is part of the aid 
system, as donor or recipient, or increasingly both.’

3. In particular, the high-profile Minova Trials have been criticised for failing 
to deliver justice for 76 women and girls raped by the military during a 
battle retreat in 2012 (Long 2015).

4. The Office of the Personal Representative in Charge of the Fight against 
Sexual Violence and Child Recruitment reported that in 2016, 3085 com-
plaints were received by civilian and military jurisdictions, up from 2414 in 
2015 http://allafrica.com/stories/201703080287.html.

5. As a small part of my background research before beginning my own report-
ing of the DRC, I conducted a frame analysis of this industry-leading pro-
gramme looking at all stories from Africa in the years 2008 and 2013. These 
two years, the first, just after the Global Financial Crisis (GFC), and the 
second, well after the GFC, were chosen because throughout these years the 
economies of sub-Saharan Africa were growing rapidly in comparison with 
western economies. Economic relations are supposed to be a key determi-
nant of whether a country receives coverage by western media (Besova and 
Cooley 2009) and Rothmyer (2011, 20) has suggested ‘sustained economic 
progress’ for sub-Saharan African countries should lead to a different type of 
coverage. However, in my analysis I did not find a significant difference 
between the years or any extra reporting. This may be because the sample 
was too small with only six programmes on Africa in 2008 and three pro-
grammes (one a two-part special) in 2013. I further looked at all stories from 
the DRC for the period from the beginning of 2008 until the end of 2013; 
this again yielded a small, albeit paradigmatic, sample (Giotis 2017, 25–26).

6. Luvungi is a village of approximately 1000 people in the east of the 
DRC. Over four days, beginning on July 30, 2010, the village was occupied 
by three different militia groups. The attack became public through reports 
of the International Medical Corps (IMC), and a front page article in the 
New York Times. Heaton (2013) notes initial reports suggested 70 women 
raped, this was revised upwards to 242 by the IMC and then to 387 by the UN.

7. It is interesting to note, given the chapter by Pamela Scully, that the broad-
cast receiving the most criticism from French (2016, 38–39) is a segment on 
the Ebola outbreak in Liberia. He goes on to say ‘Liberians were shown 
within easy speaking range of (the correspondent) including some Liberians 
whom she spoke about, and yet not a single Liberian was quoted in any 
capacity.’
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CHAPTER 7

WPS, Gender and Foreign Military 
Interveners: Experience from Iraq 

and Afghanistan

Angeline Lewis

IntroductIon

In the Iraqi city of Najaf in 2003, the Coalition’s military governor ‘de- 
Ba’athified’ the local judiciary by removing judges who had been mem-
bers of the previous regime’s Ba’ath party. In filling the twelve vacancies 
this created, he sought to place a female judge on the previously all-male 
bench. The governor was forced to back down on the day of the appoint-
ment by the ‘turbulent protest, supported by many local women, who felt 
that the Americans were imposing their social values upon the Iraqis,’ 
according to a 2006 Center for Law and Military Operations (CLAMO) 
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report on legal lessons learned from military operations from 1994 to 
2006 (cited in CLAMO 2007, 165).

Press reports indicated that the protestors included ‘about 30 male and 
female lawyers’ who objected not just to the appointment of local lawyer 
Nidal Nasser Hussein, but to the involvement of ‘Specialist Rachel Roe, a 
Wisconsin lawyer serving as the advisor to the court system in Najaf,’ who 
had advocated for her appointment. Media reports also observed that, 
although Shi’ite religious leaders had ruled against the appointment of 
women judges in Iraq before the Najaf controversy, some male judges at 
the court supported the appointment as valid under the civil law and that 
Ms Hussein, who had ‘put her name forward’ for the position, responded 
to the protests by telling the US officer on-site, ‘Don’t just talk to the 
people who are shouting, talk to sensible people’ (MacFarquhar 2003). In 
an additional layer of complexity when analysing this controversy from a 
gender-specific perspective, a female prosecutor and a female judge had 
been successfully appointed to vacancies elsewhere in occupied Iraq, and 
there were fifty female lawyers working in Najaf itself (MacFarquhar 
2003).

The Najaf story highlights a number of fundamental complexities in the 
quest for gender-focused reform by intervening military forces during and 
after armed conflict. Most significant is the risk to the success of a foreign 
intervention of assuming a universality of priorities, concerns and interests 
among women of different backgrounds, merely as a result of their gen-
der. Instead, women’s concerns are likely to be highly particular to their 
own society’s pre-conflict gender norms and to the disruption of those 
norms during the conflict. Importantly, the disruption may in fact have 
caused a conservatisation of pre-conflict norms, or the prioritisation by 
women of other aspects of their identities including religion, ethnicity and 
politics.

The purpose of this chapter is to question how the realisation of this 
risk affects the level of generality at which the women, peace and security 
(WPS) programme in UN Security Council Resolution 1325 (2000) can 
usefully be considered. WPS is predicated on early ideas of a general femi-
nine experience of war and a general interest of ‘women’ in the restoration 
of peace which is to be harnessed by peacekeeping forces. In challenging 
this premise of common experience, the chapter begins with a contextual 
overview of feminist theory before setting out the legal framework for 
gender-focused reform by military interveners. This framework establishes 
how the WPS agenda fits with the traditional place of intervention in 
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international law. It compares the traditionally limited scope for such 
reform in occupation law with the more recent, expansive vision of the 
Security Council. Against this framework, the chapter makes a brief case 
study of Coalition reforms in Iraq, both the limited legislative effort 
through the Coalition Provisional Authority in 2003–2004, and the spe-
cific security focus of operational gender considerations through the so- 
called Lioness Teams. The Iraqi experience is then contrasted with the 
more ambitious ‘Female Engagement Teams’ in Coalition and North 
Atlantic Treaty Organization (NATO) operations in Afghanistan.

Given this experience, the author suggests that accepting the concept 
of gendered experience of war is a critical first step in academic debate and 
in international military practice, and is the key achievement of Resolution 
1325. However, practice must quickly move ahead to a more nuanced 
understanding of women’s interests within their own society, and the 
importance of other aspects of women’s identities, including religion, eth-
nicity and politics, in forming those interests. From the perspective of the 
intervener, it must also accommodate a more nuanced understanding of 
the professional skills of female soldiers, sailors and Air Force personnel 
and their relevance to the WPS agenda.

Background to WPS
The foundation of WPS is the recognition that women and girls have spe-
cial needs during and after armed conflict, and that armed conflict has 
specific impacts on them, including the risk of sexual violence. WPS doc-
trine also recognises the role of women in building peace after conflict and 
the importance of incorporating a gender perspective for successful peace-
building and peacekeeping operations. Its prefatory recitations speak of 
‘the impact of armed conflict on women and girls,’ ‘training guidelines 
and materials on the protection, rights and the particular needs of women,’ 
‘gender-sensitive training’ for peacekeepers, ‘the special needs of women 
and girls’ during and after conflict, and an invitation to the Secretary- 
General to ‘carry out a study on the impact of armed conflict on women 
and girls, the role of women in peacebuilding and the gender dimensions 
of peace processes.’

Subsequent resolutions have condemned the use of sexual violence in 
armed conflict, called for teams of experts and a special representative to 
address sexual violence in conflict, sought increases in the appointment of 
women to UN representative roles in conflict, and demanded an end to  
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impunity for perpetrators of sexual violence in armed conflict while encour-
aging greater deployment of women to UN peacekeeping operations.1

Resolution 1325 is an historic step forward to the extent that it repre-
sents a formal acknowledgement by the Security Council of the differenti-
ated experience of war between men and women. This is notwithstanding 
that it fails to advert to gender-based violence more broadly, preferring a 
more limited focus on sexual violence (a focus gradually expanded over 
time), and lacks enforceable obligations and enforcement mechanisms. 
However, it also highlights a continuing gulf between feminist theory and 
security practice. It overlooks the significant debate among a generation of 
feminist writers on whether there are essential characteristics, whether bio-
logical or socially gendered (Rubin 1975), which bind ‘women’ into a 
singular category for whom feminism speaks.

Essentialists suggest that a unitary category of ‘women’ is necessary for 
the political efficacy of the feminist movement (e.g. Young 1997, 13; 
Haslanger 2012). Yet theorists who explain femininity as a social construc-
tion lack consensus even on the means by which this occurs, with various 
schools advocating social learning, personality or sexuality as its basis. 
Moreover, this kind of ‘gender realism … has come under sustained attack 
on two grounds: first, that it fails to take into account racial, cultural and 
class differences between women (particularity argument); second, that it 
posits a normative ideal of womanhood (normativity argument),’ exclud-
ing women not meeting that ideal (Mikkola 2016).

WPS, although it postulates women’s common experiences of war rather 
than the classic essentialist focus on the common characteristics of women 
as a category, invites similar critiques. It is only in some parts of Resolution 
1325, for example, that a more nuanced view of women within their own 
society emerges, particularly in the call for ‘measures that support local 
women’s peace initiatives and indigenous processes for conflict resolution’ 
(paragraph 8(c), emphasis added). However, as Alcoff points out, it is a 
‘problem of primary significance’ for feminists to seek to transform wom-
en’s lives and yet be unable to agree on a unitary concept of womanhood 
(Alcoff 1988, 205). This may explain the universalisation of experience in 
the early stages of WPS, at least until the idea that women’s participation 
in peacebuilding is important gains wide acceptance.

While the focus in this chapter is an examination of the operational risks 
of Resolution 1325’s generalist approach, particularly within the frame-
work of international law, its criticisms would also take their place in the 
extant theoretical discourse. This suggests that one means to propel the 
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continued development of WPS is to draw together both theorists and 
practitioners to find solutions for women in conflict-affected societies.

the LegaL FrameWork For reForm By mILItary 
IntervenerS

The scope for foreign military forces to engage in gender-focused legal 
reform, in the sense of intervening in social or political relationships 
through legislation to change the nature of women’s participation (even 
positively or with a view to restoring peace and security), has been tradi-
tionally limited. Absent a Security Council mandate, it is generally only in 
the case of occupation that a foreign military force will acquire any gov-
erning authority. Even in that situation, relatively unusual in the last sixty 
years, the occupant’s authority is strictly limited by article 43 of the Annexe 
to 1907 Hague Convention IV Respecting the Laws and Customs of War on 
Land: Regulations Respecting the Laws and Customs of War on Land (‘the 
Hague Regulations’). This provision, which represents customary interna-
tional law,2 states that

The authority of the legitimate power having in fact passed into the hands 
of the occupant, the latter shall take all the measures in his power to restore, 
and ensure, as far as possible, public order and safety, while respecting unless 
absolutely prevented, the laws in force in the country.

Limits on the competence of the occupant to institute domestic legal 
reform were explained in more detail in the framing of Convention IV 
Relative to the Protection of Civilian Persons in Time of War 1949 (‘Geneva 
IV’).3 Article 64 is squarely focused on the criminal justice system, 
 preserving the existing ‘penal laws’ and ‘tribunals,’ subject to security con-
siderations and ‘the necessity for ensuring the effective administration of 
justice.’ Article 64’s emphasis on the criminal justice system reflects the 
negotiators’ concerns about the conduct of previous occupations and their 
decision that there should be but two exceptions to the general principle 
of non-interference in the domestic legal system: the occupant’s security, 
as previously allowed by the Hague Regulations, and the ‘interests of the 
population which makes it possible to abrogate any discriminatory mea-
sures incompatible with humane requirements,’ in particular discrimina-
tory measures contrary to the spirit of Geneva IV (Pictet 1958, 335). This 
would include any ‘adverse distinction’ on the basis of gender, among 
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other things, as specified in common article 3 to the Geneva conventions. 
However, this apparent opportunity is limited in two respects: first, it is 
focused on the administration of the penal system and not necessarily on 
the general body of national law; second, and more strongly, what is pro-
hibited is ‘adverse distinction’ in legislation and judicial structures, so the 
extent to which this could be interpreted to include positive legal mea-
sures to address gender more generally is arguable.

Pictet considered all other interference in the penal system, ‘in particu-
lar, merely to make it accord with [the occupant’s] own legal conceptions’ 
prohibited by article 64 (Pictet 1958, 335–336). However, partly in 
response to the problem of long-term occupations and partly in response 
to the emergence of international human rights obligations which bind 
occupants, a broader view has begun to emerge. Goodman, for example, 
identified a customary right of occupants to make substantive reforms in 
domestic institutions to bring them to the level generally recognised by 
‘civilised countries’ (Goodman 1984–1985). Human rights law is said to 
identify the interstices an occupant might attempt to fill in this task 
(Roberts 1990, 48–49). Relevant rights might draw on a number of 
sources, including individual rights to a fair trial and to liberty and security 
of the person,4 or social rights for communities under long-term occupa-
tion such as rights to education or health.5

The rights-based argument is that it may breach the occupants’ own 
extra-territorial human rights obligations to apply article 43 in such a way 
as to prevent the reform of outdated and non-rights-compliant domestic 
laws and institutions, especially in long-term occupations where no demo-
cratic solution appears available. There is also international judicial sup-
port for the view that ‘positive changes’ can be introduced to achieve such 
goals.6 The idea was taken up during the occupation of Iraq in 2003 and 
2004, where some suggested that occupation law needed to allow ‘revo-
lutionary changes’ in the subject society, including constitutional and judi-
cial intervention (Scheffer 2003, 849). This is the essence of what has 
been called ‘occupation as liberation’ (Chesterman 2004; Danchin 2009).

Expanding occupation powers in this way poses an obvious tension 
with foundational principles of international law, including the recogni-
tion of the right of peoples to self-determination as a right erga omnes, and 
non-interference in the domestic affairs of states.7 However, it is matched 
by increasingly broad interpretations of Security Council mandates to 
facilitate beneficial legal and social changes in societies subject to foreign 
military intervention.
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A common form of Security Council mandate to an intervening mili-
tary force is to permit ‘all necessary means’ to restore security generally or 
to achieve a specific purpose, such as humanitarian assistance. The scope 
of the phrase has been gradually expanded over the last decade, in line 
with developing security doctrine. It has been interpreted to include 
authority to intervene in rule of law systems (understood to be individual 
rights-focused courts, police and prisons), on the basis that such reforms, 
in tandem with adjustment to security institutions, restore peace and secu-
rity (Farrall 2009; Lewis 2012). The same approach appears to underlie 
the developing WPS doctrine; that is, given that women’s ‘full participa-
tion in the peace process can significantly contribute to the maintenance 
and promotion of international peace and security’ (Resolution 1325), 
measures aimed at ensuring the same would come under the ‘all necessary 
means’ aegis granted to foreign military interveners. This could include a 
range of positive measures, not limited to the penal system nor necessarily 
to the removal of ‘adverse distinction’ based on gender. This goes signifi-
cantly beyond the traditionally non-interventionist model of occupation 
law as an international legal framework for gender-focused reform.

gender-BaSed reForm In occuPIed Iraq 2003–2004 
and PoSt-occuPatIon exPerIence

The military occupation of Iraq post-dated Resolution 1325 by several 
years, but the efforts of the Coalition Provisional Authority (CPA) do not 
appear to have been consciously influenced by its agenda for reform, so far 
as gender is concerned.

Coalition operations in Iraq were not justified by reference to the need 
to improve the situation of women in the same prominent terms as they 
were in Afghanistan (Dyvik 2014; Wibben and McBride 2012). However, 
the rights of Iraqi women were flagged as being among the Coalition’s 
many interests from the early days. US President George Bush declared on 
12 March 2004, in a speech addressing the situation of women in both Iraq 
and Afghanistan, that ‘the advance of freedom in the Middle East has given 
new rights and new hopes to women’ (Government of the United States 
2004, 375). This view was repeated in a range of conferences in 2003–2004 
which canvassed the necessary processes and aims of prospective gender-
based reform in Iraq (Stover et al. 2008; ICTJ 2004)—although the argu-
ment has also been criticised as ‘a device for ranking the men of the “other” 
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community as inferior according to their deviation from a putatively nor-
mal Western standard’ as per Yuval-Davis’s 2001 article for openDemoc-
racy (quoted in Wibben and McBride 2015). Notwithstanding, actual 
gender-focused reforms initiated in the period of military occupation from 
2003 to 20048 were relatively restrained.

During the occupation, Iraq was under the administration of the 
CPA.  In exercising its powers under the law of occupation, the CPA’s 
direct regulatory references to women or gender were not many. In Order 
Number 7 of 9 June 2003, for example, it proscribed discrimination on 
the basis of sex, among other things, in the exercise of public functions.9 
In another order, the newly formalised Minister for Human Rights was 
directed to be the transitional Iraqi government’s liaison with the UN 
Commissioner on the Status of Women and other agencies.10 In a different 
order again, the newly established Ombudsman for Penal and Detention 
Matters was referred to throughout the authorising order as ‘he or she,’ 
clearly conveying the scope to appoint either gender to the role.11

Other CPA regulatory reforms were of a nature to affect women in ways 
earlier contemplated in Resolution 1325, but the measures did not refer 
specifically to their special needs. CPA Order 31, for example, recognised 
‘that instances of kidnapping, rape, and forcible vehicle larceny represent a 
serious threat to the security and stability of the Iraqi population,’ among 
other criminal acts, and modified the sentences to be applied under the 
Penal Code (emphasis added).12 Similarly, from the point of view of women 
and poverty, CPA Order 29 amended residential eviction provisions in Iraqi 
law on the basis ‘that the current economic conditions created by the former 
regime limit the ability of many Iraqi people to pay rent in a timely manner 
or incur significant increases in rental rates,’ and the ‘widespread eviction of 
tenants will have a destabilising effect on the security and well-being of Iraqi 
citizens.’13 In another case, the Special Task Force for Compensating Victims 
of the Previous Regime, established in May 2004, was not asked to consider 
women specifically, but generally acknowledged that ‘under the former 
regime, many lost their jobs, their property and their lives because they were 
opposed to the regime, refused to join the Ba’ath party or simply were 
related to someone considered by the previous regime as an opponent.’14

Overt gender reforms occurred mainly in the process of transition to an 
elected Iraqi government. The CPA implemented candidature quotas for 
women in the election of the National Assembly; in ranked lists of eligible 
candidates for each party, one-third were required to be women and the 
prioritisation of the list was to be such as to assure it.15 This followed the 
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Coalition’s non-legislative appointment of the Iraqi Governing Council 
during the occupation, as advisors to the CPA and holders of certain lim-
ited powers, whose twenty-five members included three women. Of the 
original female councillors, Aqila al-Hashimi, one of the nine rotating 
presidential members, was murdered in September 2003 and replaced by 
another woman. The permanent constitution adopted in Iraq after the 
CPA handed over authority reduced the CPA quota (nonetheless keeping 
it higher than in much of the world), undertaking in article 49(4) to ‘aim 
to achieve a percentage of representation for women of not less than one- 
quarter of the members of the Council of Representatives.’

The CPA’s legislative focus on WPS-style gender reform was limited, 
other than in electoral reform, and does not appear to have been signifi-
cantly influenced by the new approach taken up in the Security Council. 
This was, however, to be an advantage, whether or not intended, because 
it did not premise permanent structural reforms on assumptions about 
what ‘Iraqi women’ wanted or needed in the reconstruction of Iraq. While 
the nature of the CPA’s own data on, and consultation with, Iraqi women 
is not broadly available, their reforms were paralleled by a reasonably sig-
nificant research and consultation programme by international organisa-
tions independent of Coalition forces. This programme highlights some of 
the problems with the unitary concept of ‘Iraqi women’ during the period 
of Coalition military operations.

‘Iraqi Women’ and Identity

A 2008 study, based on 2003 interviews, argued that ‘many Iraqis emerged 
from the 2003 war torn between the state-imposed civic identity and their 
own ethnic and religious identities,’ including friction between Arabs and 
Kurds, Turkomen and Assyrians and between Sunni and Shi’ite Muslims, 
fostered by the Ba’ath regime (Stover et al. 2008, 10). The study did not 
distinguish between the application of this friction to the men and women 
of Iraq. al-Ali adds to this already complicated mix the influence of the 
particularities of Iraqi history and the ‘diversity of experiences’ of different 
Iraqi women in different times (al-Ali 2007), in a significant overlap with 
extant criticisms of gender essentialism in feminist theory.

A separate analysis of focus groups and interviews conducted by the 
International Centre for Transitional Justice (ICTJ), with the Human 
Rights Centre, in Iraq in July–August 2003, in which 45.3% of partici-
pants were women, showed that
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Among Kurdish women in particular (but also some women in Baghdad and 
in the south), participants articulated concerns about gender-specific rights 
issues, such as spousal abuse, denial of equal opportunity in employment 
and education, and the effects of current conditions on the well-being of 
children. …

The severe personal insecurity and disorder that followed the fall of the 
regime has also left an indelible impression, leading many, particularly women, 
to refer to “security” as foremost among human rights. (ICTJ 2004, 23)

Interestingly, the ICTJ records that, during their focus groups and inter-
views, they consulted with a ‘Local Women’s Rights NGO,’ the Anfal 
Organisation, individual lawyers and the Turkoman cultural association in 
Erbil; and in Sulaimaniyah with the ‘Women Union Kurdistan,’ among 
others. That is, in their research in the Kurdish north, they consulted pri-
marily with existing organised groups, many of which had been estab-
lished with a rights-based focus. These were the women whom the authors 
chiefly identified as voicing concerns about gender-based discrimination. 
There do not appear to have been organised women’s groups involved in 
interviews in Baghdad and southern Iraq. Moreover, where individual 
women were interviewed, they tended to be highly educated and socially 
prominent, either then or previously (ICTJ 2004, 64–65).

In a familiar problem for academic research, the nature of the consulta-
tions sheds light on the apparent divergence in views expressed by Kurdish 
women already organised into rights-focused groups—those who under-
stood and felt discrimination on the basis of gender—and by individual 
women elsewhere. It also unconsciously reflects the informal nature of 
women’s organisation in the aftermath of the 2003 entry of Coalition 
forces, particularly in Arab regions in southern and central Iraq. al-Ali 
describes the focus in these areas as ‘local’ women’s initiatives emphasising 
health care and training delivered by individual doctors and lawyers, but 
not the ‘big meetings and conferences’ style of women’s organisation per-
ceived by some Iraqi women as being the focus for Coalition consultation 
and aid efforts (al-Ali 2007). These observations are not intended as a 
criticism of the methods of consultation in these studies, but to reinforce 
the need of military interveners, who may act on such reports, to under-
stand how consultation with specific groups of women may produce spe-
cific results which cannot be easily generalised across the female population. 
This is so even when the result may align with expectations for appropriate 
gender reforms.
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The response of some Iraqi women to the appointment of a female 
judge in Najaf, described in the Introduction, is similarly illustrative of the 
danger of assumptions about ‘women’ in an unfamiliar society. It high-
lights the choice women may make during and after conflict to prioritise 
their own values (religious, political or other) above any singular identity 
as ‘woman’ or universal assumptions about female representation. This is 
particularly so when gender representation is but part of a broader social 
dispute on representation, including, in Iraq, the ‘anger’ of Sunnis with 
the loss of their historic dominance over the institutions of government 
after the Coalition’s intervention (Roberts 2004, 388). For the Iraqi judi-
ciary, Roberts responded to this problem beyond the gender context by 
advocating not for equal representation as a value per se, but for an effec-
tive and ‘legitimate’ judiciary, which was representative in the form decided 
by the Iraqi people (Roberts 2004, 367–368). His method would appear 
equally suitable to gender reform in the Najaf example.

In a third demonstration, a seemingly counter-intuitive effect also 
emerged from the electoral regulations implemented by the CPA.  The 
quota of one-third representation was considered by some a ‘good start’ 
although less than the percentage sought by ‘women’s rights advocates’ 
(Ahmed 2010, 4). However, critics have argued that the implementation 
of the quota did not produce effective improvement to women’s rights in 
Iraq because ‘many of the women who have gained seats in the parliament 
are conservative and have not attempted to push for change. Instead, they 
follow instructions from their party leaders and tend to vote against the 
expansion of women’s rights’ (Ahmed 2010, 4; also Lattimer 2007). That 
is, the female representatives, perhaps for many motivations but certainly 
including political and religious ideas, did not automatically prioritise any 
general view of ‘women’s’ needs. For example, in discussions by female 
MPs of proposed changes that would have removed a draft constitutional 
provision formally replacing the family law statute with religious law, a 
female Sunni MP argued that Sunni and Kurdish women wanted the 
change (i.e. to retain the statute) but ‘the Shia prevent it,’ while a female 
Shi’ite MP at the same meeting indicated her view that the draft had 
majority support, and hers, as it stood (Lattimer 2007).

Politico-religious expression mirrored sectarian complexities for women 
in Iraq more generally during and after the occupation period. The UN 
reported as early as 2003 rising incidences of women being intimidated 
into veiling, including Christian women, and a rise in reports of rape (BBC 
2003). So-called honour killings of women and girls significantly increased 
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across the whole country (Lattimer 2007). By 2008, Basra police reported 
that fifteen women a month were being murdered in that city alone by 
insurgent and militia groups for allegedly breaching Islamic dress require-
ments (Fisk 2010). These crimes cannot be overlooked in any analysis of 
the situation of women in Iraq.

However, some women employed their religious identity to different 
ends. Iraqi detention records from 2007, in the latter part of the Coalition’s 
‘surge’ response to sectarian insurgency, indicate that while the number of 
women detained in a key Baghdad facility was considerably smaller than 
men (approximately 270 compared to 7750), 56% of the women were 
charged with violent crimes which, prima facie, were associated with the 
insurgency, including terrorism, murder, kidnapping and other security 
offences.16 Thus, the Iraqi woman as perpetrator (but not the lawful 
 ‘combatant’ described in Resolution 132517) was also part of the female 
experience of the sectarian war. Moreover, by 2014, sometime after the 
withdrawal of Coalition combat forces in 2012, some Iraqi women were 
said to be choosing not only a stricter form of Islamic dress, but identifi-
able forms of veiling which demonstrated their political and sectarian 
identity—becoming muhannaka for Shi’ite women, and munaqaba for 
Sunni women—a choice leaving the ‘unveiled secular woman’ with ‘a min-
imal role politically and socially’ (Abu Zeed 2014).

All this is a different version of a problem prominent in the last decade 
of debate on rule of law-based reform by interveners, as part of a ‘rule of 
law and security’ approach to conflict resolution—that of the ‘spoiler’ to 
reform efforts, in these examples through divergent political and religious 
views, and no doubt individual ambitions and motivations as well. 
Stromseth, Wippman and Brooks observed in a study of numerous late 
twentieth-century military operations that ‘spoilers’ to the restoration of 
the rule of law may take different forms, requiring different responses: 
where they are ‘warring factions seeking personal enrichment and lack 
broad popular support, aggressive efforts to defeat or sideline them may 
offer substantial and quick benefits’ to interveners, however when they are 
‘ideologically motivated insurgents with significant popular support … 
aggressive military tactics may prove insufficient and even counterproduc-
tive,’ so that the ‘real struggle is political rather than military’ (Stromseth 
et al. 2006, 164–165). The same nuanced approach must be applied to 
incorporating ‘gender perspectives’ further to Resolution 1325, on the 
basis that women are individuals and not a homogenous group.
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This section has only briefly canvassed various aspects of the experience 
and response of Iraqi women to the Coalition intervention from 2003, in 
order to highlight the complexities of reducing that experience to a single 
group of ‘Iraqi women,’ independent of other key and perhaps prioritised 
aspects of their identities. It tends to support the lack of widespread and 
overt gender-focused legislative reform by the CPA as a foreign interven-
ing authority in Iraqi society, and reinforces the need for caution and criti-
cal thinking for interveners attempting to navigate this minefield of 
interests as an outsider to the society.

It is important, however, not to limit consideration of the WPS agenda 
to legislative and governmental reforms at the highest of levels. A signifi-
cant focus in Resolution 1325 is in fact on incorporating gender perspec-
tives into day-to-day security and enforcement matters, through a focus 
on responding to and preventing sexual (gradually expanded to include the 
considerably wider gender-based) violence against women and girls, and 
the improvement through training and guidelines of the protection of 
women’s rights and needs by peacekeepers. In part this is to be fostered by 
increasing the representation of women in peacekeeping forces. Although 
Iraq in the period of occupation and afterwards to 2012, as well as 
Coalition operations in Afghanistan, was not a peacekeeping operation 
but an armed conflict, the experience there is illuminating. At the basic 
level of interaction between ‘ordinary’ women in society, and ‘ordinary’ 
women in the intervening force, two quite different operational models 
were tried: one with a limited security focus in Iraq, and a considerably 
more ambitious programme of ‘female engagement’ in Afghanistan. These 
models are considered in the next sections, with a view to comparing their 
effectiveness relative to each other as well as relative to the legislative 
reform experience of the CPA, given 1325’s demand for increased female 
participation in peacekeeping operations.

gendered SecurIty enForcement In Iraq: team 
LIoneSS

Around 2005, after the handover of power from the CPA to an Iraqi gov-
ernment, but during continued Coalition combat operations, measures 
began to be taken by Coalition forces in response to what were then iden-
tified as the special needs of ‘Iraqi women.’ At that time, both the US 
Army and US Marine Corps began to train female soldiers to form Lioness 
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Teams, tasked to search Iraqi women at checkpoints. Until that time, in 
response to ‘cultural sensitivity,’ Iraqi women had been permitted to pass 
through the mainly male-staffed checkpoints without being searched. By 
2006, the concept had expanded beyond its Marine Corps origins and a 
Task Force Lioness was established by Multi-National Force West (Marine 
Corps Center for Lessons Learned 2008, cited in Beals 2010).

Women serving on such teams received five to ten days training, involv-
ing weapons, ‘female search techniques, Entry Control Point (ECP) prac-
tical application, culture and basic language training, escalation of force 
and counter improvised explosive devise training, Marine Corps martial 
arts programme (MCMAP) refreshers specifically focusing on take down 
techniques, instruction on how to work with interpreters, rules of engage-
ment and law of war training, detainee operations, intelligence-gathering 
training, and current threat briefs’ (Beals 2010, 5). This was broadly con-
sistent with these women’s role and training as deployed soldiers, with 
some adjustment towards potential combat operations.

The intent was that Iraqi women ‘were to be trained and would eventu-
ally take over’ female-to-female security enforcement, and this limited aim 
was achieved. In Fallujah this occurred in December 2007, but, it would 
appear, first by an initiative of local women in forming the ‘Sisters of 
Fallujah’ to work with the Lioness teams. In addition, other Iraqi women 
in Fallujah were trained by the Marines in a dedicated search and screening 
programme, and the Marines liaised with Iraqi policewomen to encourage 
their involvement (Beals 2010, 8). The success of the limited Team Lioness 
approach to security operations appears to have fostered support for a 
more expansive approach in Afghanistan to mobilise the female popula-
tion against the insurgency through female-to-female operational 
engagement.

the deveLoPment oF ‘FemaLe engagement’ 
In aFghanIStan

In Coalition and NATO operations in Afghanistan, female soldiers from 
several contributing nations, including the USA, Australia and the UK,18 
were organised into ‘Female Engagement Teams’ (FETs). The FET con-
cept, in terms which hark back to Resolution 1325, was based on the idea 
that Afghan women could have ‘considerable influence on their husbands, 
children and their community as a whole’ (McCullough 2012). Moreover, 
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due to local cultural requirements, this influence could only be reached 
through female-to-female engagement (McCullough 2012). Thus, they 
had a considerably broader task than the Lioness teams. They were to 
accompany patrols into Afghan villages to assess needs for reconstruction, 
provide aid including medical assistance and build relationships with local 
women. Some of these teams of military women also focused on advice 
and assistance in building cottage industries and women’s cooperatives 
with a view to economic recovery (Carr 2011). By 2012, FET tasking 
began to draw down; that year the US Marine Corps, for example, handed 
over its role to Afghan National Security Forces (Marine Corps Times 
2012). A simultaneous initiative was the establishment of ‘Gender Advisor’ 
positions within the International Security Assistance Force (ISAF) chain 
of command as part of a push for ‘gender mainstreaming’ as part of the 
counterinsurgency strategy (Lackenbauer and Langlais 2013, 5),19 
although it is FETs which are the focus for this chapter.

Lackenbauer and Langlais’s 2013 NATO report indicated ‘mixed’ suc-
cess of FET activities, with the greater advantage reported ‘in intelligence- 
gathering and in affecting armed opposition groups’ (6). From a US 
perspective, Beals, herself a US Marine officer, identifies a number of issues 
with FET implementations, including the shortage of, but critical need 
for, ‘physically fit, mission oriented, fluent Pashto speaking female lin-
guists,’ which affected their ability to achieve their assigned task. She was 
also critical of the effect of ‘the ad hoc manner in which FET are staffed 
and employed,’ which limited the building of expertise (Beals 2010, 
14–15). Others have added to this list the difficulty of FETs being unable 
to follow through with contact or undertakings with Afghan women 
because of a lack of support and priority from the (male) military chain of 
command (Wibben and McBride 2012); and the lack of a clear ‘end state’ 
for the FET mission, such as development of ‘plans for income-generating 
projects, schools and clinics’ (Bumiller 2010).

Where these reviews of the efficacy of FETs have focused on practical 
obstacles to engaging the identified but untapped influence of Afghan 
women on Afghan men, the concept itself has been challenged by others. 
Azarbaijani-Moghaddam’s research identified four underpinning assump-
tions for the FET programme. All four, she found, were not well- supported 
when examined in detail against the experience of non-military aid and 
assistance in Afghanistan over the preceding generation. She suggests that 
the assumptions that FETs could ‘engage’ and ‘influence’ women, that 
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‘women are influential,’ and that ‘women will provide useful information’ 
for the purposes of a counterinsurgency strategy were all misplaced in the 
specific context of Afghan society, and that the interveners had ‘very little 
understanding’ of the actual role and potential of Afghan women both for 
and against the insurgency. Moreover, she suggests that the FETs,  with 
their broad aid and development plans, ‘were easily manipulated by 
Afghans with experience of three decades of relief and development inter-
ventions prior to the arrival of all these well-intentioned young military 
personnel’ (Azarbaijani-Moghaddam 2014, especially 1–2).

Both internal and external critiques share a common theme and that is 
the lack of specific and relevant expertise in the FETs,  and in those plan-
ning their activities, about the reality of gender relationships in Afghanistan. 
The initial idea was that, assuming most Afghan women would speak only 
with female soldiers due to local culture, sending female soldiers to them 
was sufficient to achieve ambitious plans with respect to relationship build-
ing, civil reconstruction and economic recovery. Azarbaijani-Moghaddam 
sums up her FET assessment by rejecting this assumption that ‘any woman 
could understand, analyse and deal with gender issues simply because of 
her sex,’ emphasising the need for ‘time, personnel, technical skills, quali-
fications, analytical skills and experience … to undertake meaningful gen-
der interventions’ (Azarbaijani-Moghaddam 2014, 22). Or, in the very 
baldest terms in which one male Marine officer put it, the building and 
deployment of FETs must be based on ‘more than just “I’m a girl”’ 
(Bumiller 2010). A UK study made a similar assessment of the UK’s FET 
programme in Afghanistan (Menzies and Cooper 2011). This is the same 
issue identified above as assuming a universality of interests among local 
women, though this time the risk is assuming a universality of relevant skill 
and understanding in intervening women.

What the Afghan FET experience, compared to the very limited secu-
rity focus of Lioness teams in Iraq, indicates is that the implementation of 
Resolution 1325, and indeed any gender-based programme, requires 
more than the mere involvement of other female personnel. This is not 
something that can be quickly addressed with increasing female peace-
keeper numbers, or the ‘gender-sensitive training’ proposed for peace-
keepers in Resolution 1325. While the mere presence of women among 
intervening forces may have some use from a modelling perspective, it can 
be only a first step to the achievement of the intent of Resolution 1325.
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the Future oF WPS
Now fifteen years old, Resolution 1325’s very general terms remain predi-
cated on a universality of the female experience of war which is signifi-
cantly challenged by the (very) slow development of experience. A more 
nuanced view has begun to emerge in national policy documents flowing 
from 1325. The Australian National Action Plan on Women, Peace and 
Security 2012–2018, for example, acknowledges that

Women and girls are not a homogenous group. Just as women and men 
have differential experiences of conflict, conflict affects diverse groups of 
women and girls in very different ways. Women of various ages, women with 
disability, indigenous women and women from certain religious or cultural 
backgrounds may be more profoundly affected or more vulnerable than 
other groups of women. (Department of Families, Housing, Community 
Services and Indigenous Affairs 2012, 6)

The Action Plan’s thematic areas include an emphasis on ‘participation,’ in 
which Australians are to work ‘with international partners to empower 
local women to be involved in formal peace and security processes’ (p. 17). 
Importantly, the associated ‘strategy/action’ assigned to AusAID, the 
Australian Federal Police and the Department of Defence is to ‘promote 
women’s involvement’ in post-conflict institution building, a key distinc-
tion from earlier practice on representational quotas, such as in Iraq. The 
advantage of participatory rather than representational measures is that it 
allows scope for women to determine their own involvement according to 
their own priorities and beliefs.

This is the essence of the point made by Stover et al., in the context of 
Iraqi transitional justice, that ‘To the extent possible, all sectors of a war- 
ravaged society—the individual, community, society and state—should 
become engaged participants in and not merely auxiliaries to the pro-
cesses of transitional justice and social reconstruction, although, undoubt-
edly, at different times and in different ways’ (Stover et al. 2008, 9). It is 
in contrast to the more traditional 1325-based view that ‘concerns and 
experiences of men and women are [to be] taken into account in the 
design, implementation, monitoring and evaluation process in all political, 
economic and societal spheres’ (emphasis added: Wittwer 2013, 57). This 
author suggests that, to garner the support of local women in gender- 
based reform, their concerns and priorities, including the concerns arising 
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from their political, religious and ethnic identities, must not merely be 
taken into account but must control the process, even if the result desired 
appears counter-intuitive to gender reform advocates elsewhere.

Resolution 1325 clearly posits different aspects of the WPS project: 
accounting for the special needs and contributions of ‘women’ during and 
after conflict, the special views and contributions of ‘women’ as part of the 
intervening force, and the effect of the latter on recognising and promot-
ing the former. The case studies explored in this chapter, albeit briefly, 
shed light on all three by introducing the complexity of women’s needs 
and wants even within a single society, the difficulty of finding the ‘right’ 
groups with whom to consult to develop representative views, and the lack 
of the necessary expertise to respond to it in military organisations simply 
by calling on female personnel.

Where then is the role for intervening forces, cognisant of the goals of 
Resolution 1325, when operating in foreign states? A flexible approach 
presents as the most viable, involving an openness to different forms of 
women’s involvement in gender reform and peacebuilding, coupled with 
a critical appreciation of the individual ambitions and agendas of partici-
pating women. This must be paired with a focus on using the military 
skills of female peacekeepers and interveners to support the WPS pro-
gramme. For the latter, it is proposed that the Team Lioness model in 
Iraq, where women conduct search and security functions with respect to 
local women (and men as appropriate) offers the best model for direct 
engagement. It is also consistent with general security approaches in non- 
conflict situations such as airport security pat-downs, which are generally 
required to be conducted on a same-gender basis even in the USA and 
Australia (Transport Security Administration (US Department of 
Homeland Security) 2014; Department of Infrastructure and Regional 
Development (Australia) 2014a, b, c). Rather ironically, this suggests that 
same-gender searches, conceived as a ‘culturally sensitive’ adjustment for 
military operations in Muslim countries, may in fact be one of the few 
common gender expectations of men and women around the world.

Refocusing military interveners on gender-sensitive security enforce-
ment rather than social and economic reform is therefore a programme 
which has both measurable outputs—necessary from a military perspec-
tive—and involves existing military skills, avoiding the crisis that comes 
from lack of expertise. There is room for more detailed work in the pursuit 
of WPS goals for ‘experienced and qualified individuals, both male and 
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female’ (Azarbaijani-Moghaddam 2014, 46) but this should not be 
assumed automatically as a task for the military operation.

Resolution 1325 is a revolutionary and very valuable step forward. 
However, it is suggested, it is only the first step. The international com-
munity must, having understood and applied this basic concept, move 
forward to a more nuanced understanding of women as individuals in 
their own society with a range of identities, of which universalised ‘woman’ 
is but one, when experiencing and responding to armed conflict. A closer 
partnership between theorists and practitioners, in light of the overlap 
between the operational observations of this chapter and extant essential-
ist debate, may smooth this difficult path.

‘Womanhood’ may be prioritised by local women, or not, but it cannot 
be determined the single priority for them in gender-based reform and 
activities by interveners. Realising this next step will take years to accom-
plish but is the next challenge in understanding war not just as a gendered 
experience, but as an individual one.

noteS

1. Respectively, UNSC Resolutions 1820 (2008), 1888 (2009), 1889 (2009) 
and 1960 (2010).

2. 18 October 1907, The Hague, (1908) 2 AJIL Supplement 90–117, 
entered into force 26 January 1910. Article 43 has been found to be rep-
resentative of customary international law in: Trial of the Major German 
War Criminals (1946) CMD 6964, Misc. No 12, at 65; US v von Leeb (The 
High Command Case) (1948) 11 TWC 10, at 462; and most recently in 
Legal Consequences of the Construction of a Wall in the Occupied Palestinian 
Territory [2004] ICJ Rep (Advisory Opinion of 9 July), para 89.

3. 12 August 1949, Geneva, 75 UNTS 287, entered into force 21 October 
1950.

4. For example, as set out in articles 9 and 14 of the International Covenant 
on Civil and Political Rights, 16 December 1966, New York, 999 UNTS 
171, entered into force 23 March 1976.

5. For example, as set out in articles 12 and 13 of the International Covenant 
on Economic, Social and Cultural Rights, 16 December 1966, New York, 
993 UNTS 3, entered into force 3 January 1976.

6. Legal Consequences for States of the Continued Presence of South Africa in 
Namibia (South West Africa) Notwithstanding Security Council Resolution 
276 (1970) [1971] ICJ Rep 16 (Advisory Opinion of 21 June), and see 
further Roberts (1990, 49).
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7. On erga omnes rights, see East Timor (Portugal v Australia) [1995] ICJ 
Rep 102, para 29; Western Sahara [1975] ICJ Rep 68 (Advisory Opinion 
of 16 October), para 162; Legal Consequences of the Construction of a Wall 
in the Occupied Palestinian Territory, above n 4, paras 88–9. Non-
interference in domestic affairs is addressed in the Charter of the United 
Nations, 24 October 1945, San Francisco, 1 UNTS 41, entered into force 
1 November 1945, article 2(7).

8. UNSC Resolution 1483 (2003) noted the status of the Coalition as occu-
pants in its prefatory remarks.

9. CPA Order 7, Penal Code (9 June 2003), s 4. Substantive amendments to 
the Code were directed to matters other than gender, including the sus-
pension of offences committed against the Ba’ath Party and the death pen-
alty (ss 2–3).

10. CPA Order 60, Ministry of Human Rights (22 February 2004), s 2(5). 
The prefatory remarks also recognised Iraq’s existing obligations under 
treaties including the Convention for the Elimination of All Forms of 
Discrimination Against Women (CEDAW), 18 December 1979, New York, 
1249 UNTS 13, entered into force 3 September 1981. Iraq acceded to the 
treaty on 13 August 1986.

11. CPA Order 98, Iraqi Ombudsman for Penal and Detention Matters (27 
June 2004), including s 3(2) on the Ombudsman’s access to assistance, s 4 
on receiving complaints and s 5 on investigations.

12. CPA Order 31, Modifications of Penal Code and Criminal Proceedings Law 
(10 September 2003).

13. CPA Order 29, Amendment to Law of Estate Lease (29 September 2003).
14. CPA Order 90, Special Task Force for Compensating Victims of the Previous 

Regime (28 May 2004).
15. ‘No fewer than one out of the first three candidates on the list must be 

woman; no fewer than two out of the first six candidates on the list must 
be woman; and so forth until the end of the list:’ CPA Order  96, The 
Electoral Law (7 June 2004), s 4(3).

16. Of the men, an overwhelming 90% were detained for violent crimes. For 
them, but not for women, the charges included offences related to posses-
sion of prohibited weapons. These statistics are drawn from the Rusafa 
Temporary Detention Facility Database as at 15 November 2007, copy on 
file with the author by permission of the Director, Law and Order Task 
Force. Female detainees were held in a facility at Kadhimiya, separate from 
the male detention facility at Rusafa, although listed in the same database. 
Some men were detained in a third related facility. This brief summary 
includes all Rusafa detainees, primarily pre-trial but including some 
post-conviction.
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17. Women as perpetrators is slightly different from the possibility of women 
as ‘combatants’ emphasised in, for example, UNSC Resolution 1325  in 
paragraph 13, and Department of Families, Housing, Community Services 
and Indigenous Affairs (2012, p. 7).

18. See, for example, Thompson (2011), Australian Army (2012) and Carr 
(2011) respectively for these nations.

19. Although at the time the report was written several of the advisory posi-
tions had not been filled.
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CHAPTER 8

Addressing Masculinities in Peace 
Negotiations: An Opportunity for Gender 

Justice

Philipp Kastner and Elisabeth Roy-Trudel

IntroductIon

Women are involved in armed conflicts in different ways. Sometimes, they 
actively promote and lobby for peace,1 but they may also contribute consid-
erably to an armed conflict, including as fighters themselves. The significant 
involvement of women in the forces of the Revolutionary Armed Forces of 
Colombia (FARC)2 and the contribution of Kurdish women to the combat 
against the so-called Islamic State are well-known but fairly rare examples. 
More frequently, women provide various forms of technical and logistical 
support to the fighting forces, whether voluntary or  coercively, for instance 
as cooks and manufacturers of weapons and clothes, as well as moral sup-
port.3 Offering moral support to soldiers that are typically male also implies 
participation in the construction of militarised masculinities (Goldstein 
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2001, 306), which, in turn, contribute to sustaining armed conflicts and are 
an obstacle to their transformation or resolution.

Despite these significant and varied forms of involvement, women 
rarely play an active role in contemporary peace negotiations, above all 
because these negotiations are usually conducted between representatives 
of the belligerent parties. Indeed, women rarely occupy formal positions 
of political or military leadership, neither within states nor within armed 
opposition groups. Whether we think of the negotiations in Versailles after 
World War I, or more recent ones seeking to end the armed conflicts in the 
Balkans in 1995 or in Syria in 2017, the main—and often only—players 
are men. Common perceptions of women as passive victims of an armed 
conflict also keep them away from the negotiating table. Moreover, gen-
der relations are never understood as lying at the heart of a conflict, and 
are hence not among the main issues on the negotiating agenda. In sum, 
peace-making, like war-making, is still an endeavour dominated by men 
and masculine behaviour.

We argue that peace negotiations nevertheless represent important 
opportunities to reconsider structural inequalities, such as subordination 
based on gender, and to generate fundamental changes in a post-conflict 
society. So far, these opportunities have largely been missed, and interna-
tional law has not played a constructive role in this regard; recently adopted 
international legal documents have rather entrenched common and 
unhelpful gender stereotypes. To explore why these opportunities have 
been missed and to capture the complex gendered dimensions of peace 
negotiations, we draw on insights from a substantive equality approach 
and masculinities theory, which are useful, among others, to reveal collec-
tive and structural dimensions of violence. One way to complement the 
dominant, rather superficial focus on, and frequent victimisation of women 
in the context of peace negotiations consists in a closer study of masculini-
ties, an intrinsic aspect of the problematic gender relations in conflict and 
post-conflict situations. In particular, it is the creation and perpetuation of 
hegemonic masculinities and hypermasculinities before and during armed 
conflicts that are responsible for the highly gendered nature of peace 
negotiations. We then argue that it is through a critical legal-pluralistic 
lens that these theories can inform the fruitful development and applica-
tion of international legal norms in the context of peace negotiations. This 
shift of perspective, beyond oversimplifying binary thinking and the still 
dominant essentialisation of women and men as homogenous and exhaus-
tive groups, has the potential of contributing to lasting, positive peace.
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A nAscent Gender PersPectIve on PeAce neGotIAtIons

Contemporary peace processes dealing with internal armed conflicts can 
be seen as representing important opportunities to revisit fundamental 
issues affecting society, including gender relations and related power dif-
ferentials. These opportunities arise out of the nature of most of today’s 
armed conflicts, which do not take place between states any more but 
within states.4 Indeed, in the context of an interstate conflict, the states 
concerned can continue to exist in relative independence from each other; 
but in the context of an internal armed conflict, the negotiating parties 
must rebuild a shared political, legal and social space and envisage a com-
mon future. In this sense, peace negotiations have much in common with 
constitution-building processes in terms of bringing about fundamental 
changes in society. Negotiations in the context of internal armed conflicts 
are hence much more complex than the more traditional and well-known 
peace negotiations between states.5 Peace agreements now routinely 
include, in addition to the cessation of hostilities, arrangements for disar-
mament, demobilisation and reintegration (DDR) of ex-combatants, 
processes to ensure power-sharing and respect of minority rights, sub-
stantive reforms of constitutional processes, and measures to provide 
transitional justice. The far-reaching negotiations between the Colombian 
government and the FARC that took place between 2012 and 2016 are a 
particularly insightful example.6 They show that peace negotiations can 
not only break seemingly endless cycles of violence, but can also consider 
the root causes of an armed conflict and possibly transform highly prob-
lematic aspects characterising society, such as poverty and unequal access 
to land.

Some progress has undoubtedly been made, especially since the late 
1990s, to change the dominant conflict-resolution paradigm, among oth-
ers because of the increased awareness that women are affected intensely, 
and in specific ways, by armed conflict (Cahn and Ní Aoláin 2011, 102). 
The relatively novel attention given to sexual and gender-based violence 
(e.g. through the recognition by the international criminal tribunals for 
the former Yugoslavia and Rwanda of rape as a weapon of war or as a way 
to commit genocide (Askin 2003)) is one of the most noticeable manifes-
tations of this change.

Moreover, there seems to be a common understanding—at least this is 
what the mainstream discourse in fora like the United Nations suggests—
that women can and ought to play a more active role in the process 
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of conflict resolution. This claim can be based on the right to be involved 
in political decision-making and, since women are routinely under- 
represented, on gender-balancing arguments. Additionally, a pragmatic 
argument is sometimes made, namely that women can contribute in a 
unique and special way to peace processes. In fact, a recent quantitative 
study, which measured the participation of women—as negotiators, medi-
ators, witnesses and signatories—in almost 200 peace negotiations 
between 1989 and 2011, found that while the participation of women is 
overall very low, it has a statistically significant impact on the implementa-
tion and duration of a peace agreement (O’Reilly et al. 2015, 12, 31).

The well-known Security Council Resolution 1325, adopted in 2000, 
can be considered a milestone document in this context. This resolution 
emphasised ‘equal participation and full involvement’ of women, con-
firmed the ‘important role of women in the prevention and resolution of 
conflicts and in peace-building’ and called, inter alia, for a broader partici-
pation of women in peace processes (SC Res 1325). Along with several 
subsequent Security Council resolutions, it has formed the United 
Nations’ so-called Women, Peace and Security agenda,7 which has con-
tributed to mainstreaming gender issues within the United Nations and 
international law more generally. This agenda has arguably given rise to 
process-related international legal obligations: without prescribing specific 
modalities, these obligations, which are increasingly internalised by the 
actors involved, require peace negotiators and mediators, as a minimum, 
to address gender issues in some way and to endeavour to include women 
in the process (Kastner 2015, 62–68). These obligations have also made 
their way into the texts of peace agreements, with more and more agree-
ments containing references to women and/or gender issues (Bell 2015, 
1). By way of example, the 2006 Darfur Peace Agreement recognises the 
‘need for special measures to ensure women’s equal and effective partici-
pation in decision-making at all levels’ (Darfur Peace Agreement 2006, art 
1, para 15).

Notwithstanding the important opportunities to consider a wide range 
of issues in the context of peace negotiations and the progress made by 
international legal documents dealing with the role of women in peace 
processes, the impact of these documents has been limited. This is not 
only the result of an incomplete implementation of Security Council 
Resolution 1325 (and the successive resolutions); this also hinges on gen-
der biases inherent in this framework.
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comPlementInG the lImIted domInAnt APProAch

The currently dominant approach to gender in the fields of peace-making 
and international law is problematic for several reasons: above all, it focuses 
on formal equality and frequently depicts women as victims. In this sec-
tion, we first explore these phenomena and then suggest that a careful 
analysis of masculinities in the post-conflict context is needed and would 
be beneficial for women and men as well as for those who defy these tra-
ditional gender categories.

Equality and the Danger of Co-option

The assessment, from a procedural perspective, of the impact of the emerg-
ing international legal obligation to include women in peace negotiations 
is sobering. Still very few women participate as negotiators or mediators,8 
which means that even the rather modest objective of achieving formal 
equality in these processes has not been fulfilled. Furthermore, while 
greater inclusion of women and references to women in agreements may, 
generally speaking, be desirable, such ‘equal’ inclusion or gender- balancing 
can hardly contend with structural inequalities.

As an equality approach that makes substantive—and not only formal—
comparisons helps us to understand (MacKinnon 1991, 1326), so-called 
equal inclusion and treatment usually imply seeking to bring women to 
the standard or level where men already are, without necessarily trans-
forming the problematic gendered dimensions, in this case of war- and 
peace-making. The main insight that we take from this substantive equal-
ity approach is that we need to understand and try to tackle the root 
causes of the social subordination of women as well as underlying power 
differentials and hierarchies. With respect to peace negotiations, the female 
newcomers, if they are allowed access, need to fit within the existing 
framework and adhere to the standards that have been adopted by men.9 
This approach, focused on formal equality, needs to be resisted; otherwise, 
inclusion risks manipulation10 and co-option.

Very few efforts have been made so far in the context of peace negotia-
tions to take the routinely disadvantaged situation of women (and of many 
men) seriously and to consider and possibly transform gender relations. In 
fact, initiatives like the Security Council’s Women, Peace and Security 
agenda can even contribute to ignoring some of the central goals of wom-
en’s peace movements, such as disarmament (Otto 2010, 107), in particu-
lar because of an inherently narrow focus and penchant for formal equality 
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that does not challenge the underlying modes of thought and conduct in 
any significant manner. Considering the dominant underlying concept of 
peace is edifying as it reveals the masculinised nature of most peace pro-
cesses. A peace agreement is typically thought of as a success if a state of 
negative peace is achieved and maintained, in other words if there is an 
absence of armed conflict.11 This means that peace is rarely positively 
defined, for instance as a state of social justice; the fact that violence does 
not only exist in the form of public violence committed by combatants is 
overlooked;12 and structural forms of violence, including those related to 
and enforcing inequalities based on gender, remain unaddressed.

Overall, contemporary peace negotiations remain heteronormative 
processes that do not tackle, or even recognise, the construction and per-
formance of violent masculinities.13 Within the dominant paradigm, 
women have, at best, become an ‘issue’ to be dealt with, but they are 
rarely conceived as having the capacity to shape peace negotiations or to 
transform the framework of these negotiations.

A One-Sided, Victim-Oriented Approach

In many peace agreements, women, if they are mentioned at all, are 
depicted as powerless, sexually vulnerable civilians in need of protection, 
not dissimilar to the way children are treated (e.g. Darfur Peace Agreement 
2006, art 26, para 277). Sexual and gender-based crimes against women, 
while indisputably a real concern in many armed conflicts, often occupy an 
overly prominent place in debates about post-conflict gender justice, a 
situation that precludes the recognition of the various roles of women in 
the context of armed conflicts and a genuine facilitation of their agency.

This one-sided, victim-oriented approach has also contributed to ignor-
ing the fact that men can be, and often are, victims. It is telling that it took 
the Security Council 13 years, after its ‘milestone’ resolution 1325  in 
2000, to acknowledge that men and boys may also be affected by sexual 
violence (SC Res 2106). The dominant literature has also typically imag-
ined the body of the victim as female (Grey and Shepherd 2012, 129). It 
is only in recent years that research has started to show the extent of crimes 
committed against men in times of armed conflict and the ways in which 
male power and dominance, such as over the men of another ethnic group, 
are performed through emasculation, feminisation, homosexualisation 
and castration (Sivakumaran 2007, 275).14 Under- and non-reporting by 
male victims is, however, a significant issue (Dolan 2014, 81). Moreover, 
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treating women primarily as victims in need of protection prevents an 
effective analysis of the creation and performance of violent masculinities. 
It is worth mentioning that focusing on such phenomena does not imply 
denying the reality that men, routinely and in most parts of the world, 
have advantages and power over women. At the same time, the view of 
certain feminist theorists that all men are necessarily oppressors of women 
misses important nuances (McGinley and Cooper 2012, 3).

We argue that peace processes should transcend the very gendered 
assumptions that contributed to sustaining an armed conflict. Among oth-
ers, the word ‘gender’ appears to be used as coterminous with ‘women’ in 
the dominant discourse in the fields of conflict resolution and interna-
tional law,15 which means that men do not feel concerned and are not 
required—or given the opportunity—to change (Charlesworth 2008, 
359). Another issue is that gender categories are essentialised and even 
reified, with the dominant peace-making and international law approaches 
perceiving gender as a ‘fixed, objective fact about a person’ (Charlesworth 
2008, 359).

It would, of course, be unrealistic to anticipate or push for sudden 
transformations of well-entrenched patterns of thought and behaviour. 
The first stage of robust negotiations about the possible conclusion of a 
ceasefire agreement may indeed not lend itself very well to disrupting the 
existing gender paradigm; when political pressure is high and negotiators 
and mediators must achieve tangible results within tight timeframes, major 
societal changes can hardly be expected. However, since more comprehen-
sive peace negotiations, as pointed out earlier, typically touch upon a large 
number of issues, with the objective of rebuilding a common political and 
social space, the gendered stereotypes and relations characterising war- 
and peace-making need to be exposed and addressed. Relying on the 
notion that discourse is not only illustrative but also constitutive and that 
every norm is located in discourse (Cover 1983, 5), we suggest that at 
least the groundwork can be laid in this regard, and frameworks that envis-
age and facilitate structural change should be established. In this sense, 
symbolic achievements of a substantive equality approach (e.g. with respect 
to the conduct of negotiations or public apologies for past and present 
forms of injustice) should not be underestimated. Even if the results may 
not be obvious or easily assessable, a willingness to deal with gendered 
notions, which is discernible not only in the text of peace  agreements but 
also in the larger peace-making discourses, can make an important contri-
bution to the advancement of post-conflict gender justice.
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Turning to Masculinities

Analyses of various aspects of armed conflicts, such as the institutionalisa-
tion of the citizen-soldier (Nye 2007, 420), have begun to rely on mascu-
linities theory, which posits that ‘assumptions about the meaning of 
manhood influence behaviors, ideologies, and institutions’ (McGinley and 
Cooper 2012, 1). As Hutchings has argued,

[c]ertain images and conceptions of masculinity are arguably a root cause of 
many armed conflicts (in some societies, ‘violence may even make the man’), 
of crimes committed during conflicts as well as of many problems in times of 
(relative) ‘peace’, such as women’s subordinate social status. They can also 
explain why armed conflict is still a socially acceptable practice. (Hutchings 
2008, 389)

However, in the context of post-conflict societies and peace-building, 
the use of masculinities theory is still the exception (Cahn and Ní Aoláin 
2011), with some research starting to focus on masculinities and the ways 
in which they affect post-conflict societies (Ní Aoláin et al. 2012; Theidon 
2009; Milojevic ́ 2012). The necessity to look more closely at the roles and 
performances of masculinities in the context of peace negotiations is 
clearly not yet part of the narrative. Rather, the dominant peace-making 
and related international legal discourses reinforce the gendered images of 
war (as masculine) and peace (as feminine)—but without focusing on the 
influential gendered dimensions of violence and its causes, such as the 
construction of hegemonic and hypermasculinities—and seem to presume 
that gendered relations change somehow miraculously and that violent 
masculinities vanish just because the actual fighting is over (Theidon 2009, 
32; Ní Aoláin et al. 2012, 247). While exploring these complex issues in 
much detail would go beyond the scope of this chapter, we would like to 
stress the main insight of this theory for our argument, namely that 
conflict- related hegemonic and hypermasculinities continue to affect post- 
conflict societies and, more specifically, structure peace negotiations.

A few further explanations regarding our reliance on masculinities the-
ory might be appropriate here. As we understand masculinities theory, the 
objective of an approach relying on this theory is not to shift the focus 
away from women. Masculinities theory is not merely a theory for men—
just like we do not see feminism as a theory whose usefulness is inherently 
limited to women—and it is, of course, closely related to, or even an ‘out-
growth’ of, feminist theory (McGinley and Cooper 2012, 2). Furthermore, 
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we do not seek to simply merge feminist and masculinities theories, but we 
believe that they are compatible with each other and may benefit from 
each other’s insights (which, unfortunately, still seems to be a rare view in 
the literature (Dowd et al. 2012, 33)).

Since the performance of hegemonic masculinities is enabled by and 
exacerbates structural gender-based inequality, turning to the gendered 
dimensions of war- and peace-making means that we need to pay more 
attention to the relationship between violence and masculinity, beyond 
the rather simple patriarchal assumption that men are inherently more 
violent and that women are necessarily victims and more peace-loving 
(Dolan 2014, 81). This includes an analysis of the construction and per-
formance of hegemonic forms of masculinity (Connell 2005, 76), which 
concern the relationship of certain men in power over women and other 
men (Dowd et al. 2012, 28), and of the many ways in which they affect 
communities, men and women during armed conflict and in post-conflict 
situations. For instance, many men are affected, and even oppressed, by 
common requirements of ‘manliness’, with many societies wanting men to 
be fearless, or at least less fearful than women.16 Men are prompted ‘to go 
to war and to act bravely in battle’ (Dowd et al. 2012, 5) and are seen as 
being on a ‘heroic mission assigned to their gender’ (Bouvier 2016, 23). 
In other words, common attributes of masculinity, like physical strength 
and aggressiveness, are amplified in times of armed conflict, with the cre-
ation of such exaggerated or hypermasculinities (Harris 2000, 785) being 
particularly visible in the case of child soldiers: ‘Once children become 
associated with armed forces, they undergo efforts to entrench and 
endorse violence, competitiveness, and destructive capacities’; boys are 
seen as becoming men through such rites of passage and will start to act 
like their hypermasculine role models (Ní Aoláin et al. 2012, 244).

Yet, as already discussed, men in power exhibiting hegemonic and 
hypermasculine features have remained the principal players in the context 
of peace negotiations, and masculinities have generally remained unad-
dressed and untransformed. Many contemporary peace negotiations still 
adopt a model of hard, confrontational bargaining, or what Richard 
Holbrooke, the chief mediator in the 1995 negotiations at Dayton leading 
to the peace agreement for Bosnia and Herzegovina, has called ‘the Big 
Bang approach to negotiations’ (Holbrooke 1998, 232). Such negotia-
tions are characterised by hypermasculine behaviour involving—and even 
encouraging—such ‘qualities’ as aggressiveness, firmness and force, with 
the other being construed as an enemy. Not all contemporary peace 
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negotiations are characterised by this ‘warrior conception’ of negotiating 
(Van Es 2002, 171), but it is rare that they are conducted without such 
well- entrenched hypermasculine behaviour.

Examining more closely the construction of hegemonic and hypermas-
culinities can hence help explain a variety of phenomena in the context of 
armed conflicts and in post-conflict situations, such as the reasons for 
which underprivileged and disempowered young men join the army or 
armed groups; the recruitment videos of the so-called Islamic State are a 
particularly telling illustration of the ways in which such men are attracted. 
Masculinities are also highly relevant in the context of DDR programmes 
of former combatants and can be one explanation of their relative success 
or failure (Theidon 2009).17 Moreover, common forms of remembering 
armed conflicts, such as through war memorials celebrating the heroic 
courage of soldiers, perpetuate military masculinities (Nye 2007, 432).18 
Transitional justice, more generally speaking, is often imagined in gen-
dered terms, but it does not deal with underlying assumptions about gen-
der relations. By way of example, assigning guilt to a few individuals 
considered most responsible for the serious crimes committed during an 
armed conflict, as demanded by international criminal law, can be seen as 
cultivating the image of war being about the wrong and abhorrent indi-
vidual decisions of a few men, without taking into account the collective 
dimension of these crimes and of structural violence. Finally, the dominant 
forms of masculinity are arguably responsible for the way in which peace 
negotiations are conducted, as is illustrated by the focus on such masculine 
concepts as power.

When exploring avenues to work towards lasting peace, masculinities 
theory incites us to be wary of oversimplifications. It is important to recall 
that not all men are violent, and that although most soldiers or members 
of armed groups in the world are men, the majority of men are civilians 
(Connell 2000, 22). In fact, men are frequently also victims during armed 
conflict, with the likelihood of being killed, wounded or made a prisoner 
usually being greater for a man than for a woman.19 Former combatants 
may also be particularly disadvantaged and disempowered due to the end 
of the war economy and are often ill-equipped to reintegrate civilian life, 
among others because they have little access to non-military symbols of 
‘masculine prestige’ in times of peace (Theidon 2009, 5; Bouvier 2016, 
23). Furthermore, masculinity is not a homogenous concept. As Connell 
has argued, ‘masculinity is not just a static “place” in a map of gender rela-
tions. It is an active social construction, a pattern of social conduct—con-
duct that responds to the situations (e.g. differences of power, definitions 
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of bodily difference) in which people find themselves’ (Connell 2000, 23). 
Even institutionalised masculinities, such as within armies or armed 
groups, are not necessarily the same. For instance, the masculinities of 
generals and those of foot soldiers take different forms (Connell 2000, 
29). Hence, masculinities theory puts forward a nuanced perspective: 
attributes typically associated with masculinity should not be essentialised 
or treated as fixed, even if they are reified by an armed conflict and some-
times accepted as a given in this context. Rather, masculinities are flexible 
and shifting and may thus be transformed (Hutchings 2008, 390, 394).

To be clear, we do not suggest that gender necessarily needs to be abol-
ished in the context of peace negotiations; rather, the often unhelpful gen-
dered dimensions of war- and peace-making should be revealed more 
clearly in order to transform them. Moreover, certain attributes that are 
positively defined should be disconnected from traits that are associated 
with negative (hyper)masculine behaviour. Firmly defending one’s inter-
ests or rights can be done without aggressiveness; courage can be shown 
without violence; ambition does not need to imply exploitation and so on 
(Connell 2000, 30).

While further research is needed to better understand the roles of hege-
monic and hypermasculinities in post-conflict societies,20 it can nonethe-
less be concluded that the dominant approach to peace negotiations has 
undergone only cosmetic adjustments and has easily survived the intro-
duction of a gender perspective. It seems ironic that one of the few signifi-
cant scholarly attempts to address masculinities and violence in relation to 
peace was published in 2000 (Breines et al. 2000), in the same year that 
Security Council Resolution 1325 was adopted. Subsequently, the Security 
Council built on its ‘milestone’ resolution to promote the Women, Peace 
and Security agenda, with these international legal discourses contributing 
to equating gender with women and to privileging formal equality of 
women. The way in which international law has been relied upon to intro-
duce gender into the context of peace negotiations has, therefore, not 
been overly helpful, and contemporary peace negotiations are still mascu-
linised processes.

towArds A non-bInAry And Actor-centred 
InternAtIonAl lAw

International law, since it is rooted in the Western legal tradition, tends to 
promote binary thinking, such as the legal/illegal and male/female 
dichotomies, and hence to simplify what are, in fact, more complex issues. 
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Moreover, due to its concern with such concepts as state sovereignty and 
non-intervention, international law traditionally favours stability and is 
reluctant to admit change, and—as is particularly visible in international 
human rights law—often advances universal and presumably objective 
conceptions, including with respect to gender relations. We claim that 
international law, despite these predispositions, can deal with the complex 
gender-related phenomena in the context of armed conflicts and post- 
conflict societies and contribute, among others, to the transformation of 
hegemonic and hypermasculinities. To play a constructive role in this 
regard, it must go beyond rigid binaries, especially the dominant essen-
tialisation of women and men as homogenous groups as well as the false 
but still prevalent equations of sex with gender and of gender with women.

Adopting a pluralistic and socio-legal approach allows us to better 
understand the possible solutions that international law can offer with 
respect to gender. As critical legal pluralists have maintained, we should 
focus on legal agency and not on legal subjects, and on the relational 
norm-creative—and transformative—capacity of every legal actor 
(Kleinhans and Macdonald 1997, 38). Law, in this sense, is not a top- 
down creation and enforcement of legal obligations but is continuously 
remade and renegotiated. It is an aspiration towards justice that is made 
against the backdrop of continuing normative disagreement.21 In the con-
text of peace negotiations, legal norms can still guide, facilitate and pos-
sibly constrain the conduct of negotiators and mediators, but they are 
always also part of the negotiation process and should, therefore, rather be 
treated as a dependent variable (Kastner 2015, 20). This claim is mirrored 
by the idea that justice can have very different meanings and that its deliv-
ery—or rather, its endeavour—may thus take different forms. In addition 
to not reducing anyone to simple legal subjects but to conceiving them as 
complex actors, this critical legal-pluralistic approach facilitates human 
interaction across various actual or perceived boundaries, including those 
based on gender and between the international and the local. Within this 
framework, each legal actor can go beyond one particularised facet of her 
identity, be it related to ethnicity, religion or gender. Recognising the fact 
that identities may be plural and evolving,22 or possibly not even be the 
primary concern, is especially crucial in the context of the transformation 
and resolution of armed conflicts, which tend to reify ethnic and religious 
affiliations as well as gender identities.

This understanding of law may be unsettling, because unlike main-
stream international legal discourses, it does not provide any recipes that 
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could easily be implemented, and because it challenges the stability and 
predictability usually associated with law. However, it bears significant 
emancipatory and transformative potential: it can contribute to a turn 
away from prefabricated legalistic responses that only perpetuate structural 
inequalities and power differentials and to deconstructing and changing 
dominant and presumably fixed categories, like gender. While interna-
tional law can sketch general framework obligations and contribute to 
transforming certain, oftentimes gendered, notions and behaviours, it 
could never usefully prescribe specific ways of conducting peace negotia-
tions, as for instance with respect to the precise modalities of participation 
of certain women or men. Rather, such international legal norms always 
need to be filled with content and be further developed by—and in inter-
action between—the actors involved.

Since common attributes associated with masculinities, like aggressive-
ness and a readiness to use violence, tend to be amplified in times of armed 
conflict, it is, perhaps counterintuitively, precisely those actors who were 
not actively involved in an armed conflict that ought to play a more promi-
nent role in peace negotiations. This includes both men and women, and 
those who identify as neither or disrupt such categorisations, as queer 
theory reminds us (Ford 2007, 479). In the case of the pre-negotiations 
in 2016 between the Colombian government and the armed group 
National Liberation Army (ELN), for example, the participation of civil 
society actors has occupied a noteworthy place; this indicates an increased 
internalisation of the international legal obligation not to conduct peace 
negotiations only between representatives of the belligerents any more but 
in a more inclusive manner. The first agenda item in the agreement on the 
peace talks themselves deals with the participation of society and affirms 
that this participation will be a ‘dynamic and active exercise, inclusive and 
pluralistic, that permits the building of a common vision of peace that 
encourages transformations for the country and its regions’ (Accord for 
Dialogues for the Peace of Colombia between the National Government 
and the National Liberation Army 2016).

At the same time, spaces outside of formal and official peace processes 
can be opened up and usefully facilitated. The initiative launched by a 
collective of Colombian women organisations, who see themselves as 
‘actors of social transformation’ (Colectivo de Pensamiento y Acción 
Mujeres, Paz y Seguridad, Colombia 2014), in the context of the nego-
tiations between the government and the FARC is a good example. This 
collective, while welcoming the commitment of the government and the 
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insurgents to end the armed conflict and recognising that these negotia-
tions ‘are one of the ways to achieve transformative, sustainable and dura-
ble peace’, emphasises that there are ‘other paths towards peace [that] 
must modify our daily activities and behaviors as women and men … in 
our home and in our society’ (Colectivo de Pensamiento y Acción 
Mujeres, Paz y Seguridad, Colombia 2014). In other words, those actors 
whose voices would not necessarily be heard in the formal negotiations 
call for plural processes, which should be seized and encouraged by the 
international legal framework.

conclusIon

In this chapter, we have proceeded from the premise that peace negotia-
tions are unique opportunities to reconsider and transform unequal gen-
der relations and other structural forms of injustice in a society. However, 
it must be concluded that the recently adopted international legal docu-
ments, especially those promoting the United Nations’ Women, Peace 
and Security agenda, have had little positive impact; no genuine change in 
the practice of peace-making has occurred, and the potential to bring 
about fundamental changes in society still needs to be seized. By and large, 
we still find ourselves within the traditional conflict-resolution paradigm, 
which is rooted in state-based international legal norms that uphold values 
and principles associated with masculinity, like state sovereignty and power.

Addressing gender dynamics in the context of peace negotiations, and 
in particular the creation and performance of hegemonic and hypermascu-
linities, can, of course, only be part of a more comprehensive effort to 
resolve armed conflicts and their underlying causes. Gender is one element 
affecting war- and peace-making and intersects with other forms of 
inequality, poverty and dispossession, but, as we hope to have shown in 
this chapter, it is a crucial one.

We have argued that drawing on insights from a substantive equality 
approach and masculinities theory can help us better understand the com-
plex gendered dimensions of war- and peace-making as well as the biases 
built into international law’s treatment of these issues. Moreover, interna-
tional law needs to break with the dominant—positivist and state-based, 
prescriptivist and universalising—conception of law in order to play a con-
structive role in dealing with the gendered dimensions of war- and peace- 
making and to realise its emancipatory potential. Together, these 
approaches can contribute to transforming the ways in which armed con-
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flicts are resolved, including through international law, and contribute to 
advancing positive peace, and hence gender justice and social justice more 
generally. This perspective reflects a concern with the long term and a 
desire to build a society that comes as close as possible to peace. In this 
sense, peace, international law and gender eschew final definitions and 
should all be understood as ongoing processes.

notes

1. For a historical account, see Costin (1982).
2. On the complex role of women in the Colombian conflict, see Tabak 

(2011).
3. This support can, of course, also be of sexual nature.
4. Many intrastate armed conflicts are, of course, internationalised in some 

way, for instance because of the involvement of external actors or because 
the conflict spills across national borders, which does not turn such a con-
flict into a war between two states in the traditional sense.

5. For a discussion of the changing sphere of peace negotiations, see Kastner 
(2015, 4–12).

6. The resulting peace agreement, nearly 300 pages long, is also the longest 
ever concluded in the context of an internal armed conflict (Bell 2016, 166).

7. For an overview, see http://www.un.org/en/peacekeeping/issues/
women/wps.shtml.

8. A study published in 2012 by the United Nations found that in 31 major 
peace processes between 1992 and 2011, only 4 per cent of signatories, 2.4 
per cent of chief mediators, 3.7 per cent of witnesses and 9 per cent of 
negotiators were women (UN Women 2012, 3). For a summary of the role 
of women in the Colombian peace process, finding that ‘[o]nly a handful 
of women have been engaged as negotiators’, see Bouvier (2016, 17).

9. As it has also been shown in the context of peacekeeping, female peace-
keepers do not necessarily have different objectives and values than their 
male colleagues. Typically, they want to be good at soldiering and policing 
and adopt, in that sense, masculine roles (Simic ́ 2012).

10. For this recognition based on the experience in the peace processes in the 
Philippines, see Conciliation Resources (2017, 6).

11. On the distinction between positive and negative peace, see Galtung 
(1969).

12. There are obvious parallels to claims with respect to domestic violence. For 
a critique of the dualism between public and private spheres in the context 
of international law, see Chinkin (1999).

13. On gender as something that we perform, see in particular Butler (1988).
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14. For a critique of responses by the United Nations to conflict-related sexual 
violence against men, see Sivakumaran (2010).

15. For an analysis of this dimension in the context of transitional justice, see 
Theidon (2009, 4).

16. Some women may, of course, also act according to such masculine 
requirements.

17. On the importance to pay attention to the particular experiences of women 
and girls in the context of DDR programmes, which tend to focus on men 
with weapons, see Bouvier (2016, 24).

18. See Jelke Boesten’s contribution in this volume.
19. For an overview of different studies on direct and indirect war deaths, and 

the finding that ‘men die more frequently than women in direct armed 
conflicts, while more women than men die in post-conflict situations of the 
indirect causes of war’, see Ormhaug (2009, 23).

20. Our contribution as relatively distant observers situates itself more on the 
conceptual than empirical level.

21. For a discussion highlighting the relevance of normative disagreement, see 
Webber (2006, 82).

22. For this argument made from a queer perspective, see Otto (2007, 121).
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CHAPTER 9

Recalling Violence: Gender and Memory 
Work in Contemporary Post-conflict Peru

Jelke Boesten

IntroductIon

Between October and December 2014, a play called La Cautiva/The 
Captive was staged in a theatre in one of Lima’s wealthy districts. The play 
tells the story of Maria Josefa, a fifteen-year-old Andean girl who, some-
time during the 1980s, wakes up in the morgue of a military base. Maria 
Josefa insists in telling her story to the assistant doctor who is tasked with 
preparing Maria Josefa’s dead body to be raped once again by those who 
have first raped and killed her. The captive and the assistant embark on a 
narrative journey through the big themes of Peru’s memory battles: who 
is really innocent, who is really guilty, what is cruelty, what is justice, what 
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is just silence and when does silence become complicity (Bacigalupo 
2013).1 The story is art and imagination, of course, but it is based on the 
experiences of those who testified before the Peruvian Truth and 
Reconciliation Commission (2001–2003).2 Young girls like Maria Josefa 
were captured, tortured and gang raped; their dead bodies were attacked 
and mutilated.

The play received very strong support and reviews, and was well 
attended. According to one critic, La Cautiva was the very ‘best political, 
historical, and poetic theatre of our times’,3 ‘a play that does not make us 
watch a pornography of violence to raise awareness, but that subtly and 
poetically makes us question the “human condition, and Peruvian his-
tory”’, according to another.4

I will use this play and its reception to raise a series of questions with 
regard to collective memory, symbolic reparation and historical divisions 
in contemporary Peru—including divisions that run along socio- economic, 
racial and gender lines. I am specifically interested in the memorial arts: 
cultural practices that help recognise and respect populations affected by 
certain gross violations of human rights. Within transitional justice dis-
courses, such commemorative arts are seen as ‘symbolic reparation’. 
Symbolic reparations may not replace economic reparations, nor criminal 
justice, but faced with the difficulties associated with both, the encourage-
ment of more symbolic reparative processes would help underpin other 
transitional processes, and perhaps even provide more forward-looking 
strategies of justice, or, a more transformative justice (Boesten and Wilding 
2015).

The specific gendered characteristics of both war and transitional justice 
interventions demand a critical feminist perspective. The following analy-
sis of gender and memory work in contemporary Peru is very much 
grounded in the conclusions I drew in my previous work on sexual vio-
lence in war- and peacetime Peru (Boesten 2014). First, manifestations of 
wartime violence and atrocity tend to take place along lines of existing 
inequalities and injustices, and sexual violence is a tool to forge and 
 reproduce such inequalities. Hence, I see sexual violence as constitutive of 
gender per se, as well as of race and other divisions in society. This is not 
only a wartime strategy, but precedes it and continues afterwards. In addi-
tion, in Peru, more than twenty years of attention to violence against 
women in policy and law have not done much to mitigate or end sexual or 
physical violence in conflict or peace.5
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Secondly, I assume that—or wish to explore if—symbolic reparation, or 
memorial interventions, can not only generate empathy and respect but 
potentially also question and unsettle known hierarchies. This could then 
be a tool for a form of gender justice that is more transformative, albeit 
less immediate. Transformative gender justice is here understood as the 
need, in periods of societal transition, to aim for the transformation of the 
underlying inequalities that provided the conditions in which specifically 
gendered harms were possible (Boesten and Wilding 2015). Repair is not 
enough, transformation is essential. The caveat to such an enquiry is that 
representations of atrocity are framed by political contexts and alliances, 
economic pressures and opportunities and the capacity for mobilisation 
around a particular narrative (such as gender). Memorial arts tend to focus 
on specific audiences, and tell specific stories that can only be told in spe-
cific spaces and contexts; hence, not all such practices are necessarily repar-
ative or transformative to those who might need it most. In addition, 
specific political opportunities (e.g., access to elites or resources) are 
essential to memorial interventions being potentially transformative for 
broader society.

My main interest is to ask, how the gender of violence is represented in 
these hegemonic memory battles. I am looking for memory work that 
potentially unsettles existing hierarchies by forging change. Hence, I will 
examine the military-conservative narrative of violence through a gender 
lens, followed by looking at the gender politics in human rights-based 
memory works. Lastly, I will look at ‘bottom-up’ narratives of violence. 
First, I will set out what the ‘memory battles’ in Peru entail.

rememberIng the PeruvIan conflIct

Between 1980 until the early 1990s an extremely violent ‘revolutionary’ 
group, Shining Path, terrorised the Peruvian countryside and later urban 
areas as well. The state took two years to respond to this violence, as it 
took place in what was largely seen as marginal, backward, remote areas of 
Peru. When it did respond, the military counterinsurgency was indiscrimi-
nate towards the local population, capturing, disappearing, torturing, 
massacring and raping local populations. A second revolutionary group 
entered the scene in the mid-1980s, the Tupac Amaru Revolutionary 
Party (MRTA for its initials in Spanish), plus local militias, or rural self- 
defence groups became increasingly involved as well. A civilian dictator-
ship led by Alberto Fujimori kept political fear and violence alive until the 
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late 1990s, even when the Shining Path was largely destroyed after the 
capture of its leader in 1992. In 2001, after the spectacular public disman-
tling of the authoritarian and corrupt Fujimori regime, a Truth and 
Reconciliation Commission (TRC) laid bare what had happened, writing 
a history of twenty years of conflict based on 17,000 interviews, estimat-
ing that about 69,000 Peruvians, largely of indigenous descent, had been 
killed. As we will see, this history is not yet in the past, justice has not yet 
been done, and there is no single collective narrative that can be told to 
contemporary generations. There still is too much at stake.

The TRC found that while Shining Path was the main culprit of the 
69,000 people who were killed and disappeared in the war, the army and 
police were the main perpetrators of the thousands of rapes that took 
place (TRC 2003). Women were raped and tortured as part of an army-
led counterinsurgency campaign against the local population as well as 
used and abused for sexual consumption and entertainment.6 While 
some victim- survivors have now received reparations for their suffering, 
neither the military nor the state has admitted culpability or issued an 
apology, and no perpetrators have been convicted for rape. Only one case 
against ex-military is currently on trial—thirty years after the events, and 
after fifteen years of preparing the case. The outcome is uncertain. In 
such a context in which little redress is offered, any interventions in the 
public space to highlight the plight of victim-survivors of conflict-related 
sexual violence are essential in order for this story to be told as a form of 
recognition, symbolic reparation, awareness raising and a continuous 
demand for justice on the part of some women. This is particularly rele-
vant if we take into account the persistent high levels of non-conflict-
related sexual violence and the continuous impunity with which this is 
met. The state is complicit, and needs to be held to account if change is 
to be forged.

Back to La Cautiva, a play about such rape—and hence an example of 
memorial art. The play generated heated debate at high political levels, as 
it touched unhealed wounds. In fact, the Ministry of Interior ordered the 
police and prosecutor to investigate the play for ‘apology for terrorism’ 
just a month after the play closed. Two days later, after widespread protest 
and ridicule, the investigation was dropped. The move was emblematic of 
the alliance between armed forces—the police in this case—the govern-
ment, the Ministry of Interior, whose minister of the moment was impli-
cated in historical violations of human rights, and the judiciary, working 
together to undermine those who report, denounce and condemn human 
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rights abuses perpetrated by the state. It was also a sign of internal frag-
mentation; the Ministry of Culture immediately pronounced against the 
accusation.

This controversy around La Cautiva does not stand on its own, and, as 
I will highlight further below, was not about the acts of rape per se, but 
should be seen in light of ongoing memory battles around specific com-
memorative sites. These ‘memory battles’ have been understood as divided 
between a military-conservative community on the one hand, and a human 
rights community on the other (Drinot 2009).

The military-conservative community sees the history of violence not as 
an internal conflict, and less so a civil war—as the TRC would have it—but 
as a ‘fight against terrorism’ or counterinsurgency. In this view, the state 
armed forces fought against and defeated the terrorist threat against the 
population. Any human rights violations were perceived as collatoral dam-
age or incidents damage or incidents. The human rights community, in 
contrast, following the report of the TRC, sees the history of violence as 
an internal conflict between groups such as Shining Path and the state 
armed forces, and deems the state’s response to the violence initiated by 
Shining Path as harmful and escalatory. In this interpretation, the causes 
of violence have to be sought beyond Shining Path and look inwards, to 
the entire society and how it reproduces and maintains structural inequali-
ties prevalent in Peruvian society. According to Paulo Drinot (2009, 26):

this interpretation posits that if violence occurred it was not because, in their 
essence, the senderistas were violent but rather because, in its essence, Peru 
is violent. In other words, what differentiates these two discourses is the 
identification of the individual social body (albeit limited to the senderistas) 
or the collective social body (extensive to all Peruvians) within which resides 
the source of violence.

As we will see below, the collective ‘culpability’ leads to a class-based 
inward-looking form of memorialisation, to some extent both essential 
and superfluous to ‘all Peruvians’.

The human rights community—non-governmental organisations 
(NGOs) and civil society organisations, often supported by international 
organisations, leftist intellectuals, artists and scholars—has taken forward 
the project of the TRC to expose and seek justice for abuses committed 
during the conflict, especially those perpetrated by the state armed forces. 
The focus on the armed forces as perpetrator of human rights abuses, as 
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opposed to a focus on the Shining Path or MRTA, is because that is where 
accountability lacks, while terrorists were largely killed or imprisoned. The 
victims in such cases are often (but not always) separated from human 
rights advocates by class and racial background, although NGOs do work 
with victim organisations.7 The TRC, in its recommendations, activities 
and publications, also emphasised the need for actively constructing a col-
lective memory that could empathise with victim populations otherwise 
largely invisible due to the race and class-based hierarchal organisation of 
society. Visibilisation and remembering would contribute to avoid repeti-
tion of past atrocities: a call for ‘never again’. But, grounded in the idea 
that the causes of the violence reside in the collective body of Peruvians 
and not in any individual body such as individual perpetrators, or Shining 
Path, or the army as an institution—an active participation in constructing 
collective memory is also a collective exercise in atonement, as Drinot 
observes (2009, 19).8

By 2015, there were numerous memory projects that broadly drew on 
this human rights narrative of violence: from local museums exhibiting the 
memories of those who were disappeared or killed, to art from a younger 
generation reflecting on this history of violence through literature, visual 
arts, theatre and activism. These projects explicitly use memory works 
with the intention or belief that this creates a more solidary, democratic 
and inclusionary community. And, not surprisingly, this creates resistance 
from those who feel excluded from or even attacked by that project, as 
well as from the narrative itself.

The answer to those feelings of exclusion has been vandalism and a lack 
of governmental support for memory projects, especially apparent in the 
ambiguous and shifting support for the Lugar de la memoria (Place of 
Memory, or LUM) in Lima, as well as multiple vandalisations of the mon-
ument El ojo que llora (The Eye that Cries).9 Neither of these memory 
projects exclude military victims, however, they do explicitly recognise 
victims of the military as well. For some supporters of the more 
conservative- military narrative of violence, the exposure of human rights 
violations perpetrated by the state armed forces is an affront to what they 
see as a heroic, or at least necessary, counterinsurgency. The attack on the 
makers of the play La Cautiva fits in this tendency to sabotage memory 
projects that explicitly expose state violence.

Beyond the sabotaging of undesirable memory works by allies and sup-
porters of the military-conservative narrative of violence, the Peruvian 
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armed forces are increasingly presenting a counter-narrative of violence 
using the same human rights language to undermine accusations of viola-
tions of human rights (Milton 2015). Several memorial displays were 
established, thereby contributing to the shaping of historical memory 
about what happened during the years of violence. The understanding of 
the past on display—what Cynthia Milton calls ‘salvation’ or ‘heroic’ 
memory—emphasise legitimate violence in service of the nation against 
illegitimate violence or terrorism. The military did what it had to do to 
save the nation; no human rights violations were committed to harm inno-
cents and any violations were part of a legitimate battle. Such a narrative is 
supported and reinforced by military and ex-military and their families, as 
well as by neoliberal elites and conservative sectors of the Church. This is 
politically a very influential sector of society, and is juxtaposed to the 
human rights narrative of the recent past.10

endurIng and deservIng: mIlItary PersPectIves 
and MeMories of an Unknown soldier

The two military museums in Lima that Cynthia Milton examines in her 
work show an emphasis on the heroic nature of the counterinsurgency, 
displayed through highlighting high-profile victories such as the capture 
of the leader of Shining Path, Abimael Guzman in 1992, and the libera-
tion of hundreds of hostages from the Japanese Ambassador’s residency 
in 1997, held there by MRTA militants for four months (Milton 2015). 
Milton gives us a tour through these displays, telling us how the military 
and police reframe a narrative of human rights violations, as detailed by 
the Truth Commission and subsequent memory and justice work. 
Unsurprisingly, trusting Milton’s tour, there is no reflection about the 
gendered nature of violence or memory in this conservative-military 
memory project, but that does not make it less ‘gendered’. A military- 
masculine narrative erases human rights abuses in favour of heroic men 
who did what they did ‘for Peru’. Any human rights violations commit-
ted by the counterinsurgency were either justified or considered the 
result of mistakes and bad apples. Hence, in this narrative, sexual vio-
lence was the result of hardworking and enduring soldiers in need of sex-
ual release, and sometimes ‘accidents’ happened and errors were made, as 
confirmed by military leaders to the TRC.11 A gender binary of strong, 
masculine and deserving men versus weak and undeserving women 
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emerges. Women—especially indigenous ones—were ‘temptations’, not 
victims. In such a narrative, it becomes very difficult to include a gender 
perspective that would provide any gender justice, that would help trans-
form gender relations, or one that might provide some form of symbolic 
repair.

But memory is made up not only of official statements such as mili-
tary museums; rather, it feeds on and in bottom-up reflections on the 
past. As such, these narratives evolve and are and will be shaped by ongo-
ing engagement with both collective and personal memories of the vio-
lent past. In 2012, a book came out that took an entirely different 
perspective from the ‘official’ voices of state, military or educated and 
urban middle classes: a Peruvian anthropologist, studying in Mexico, 
published an autobiography called Memorias de un soldado desconocido—
memories of an unknown soldier (Gavilán 2012). The author, Lurgio 
Gavilán, tells his own story as a child in 1980s Andean mountains, when 
he became a member of three ‘totalitarian institutions’, as Carlos Iván 
Degregori calls it in his prologue to Gavilán’s book, in a span of about 
ten years. First, Gavilán tells about his experience as a child soldier for 
Shining Path when he voluntarily joins them following his brother. 
Gavilán tells this story as an un- political and largely organic decision of a 
child living in poverty and violence, without much choice to do other-
wise. When the child Lurgio is left for dead by his compañeros, the mili-
tary picks him up, and, instead of killing or imprisoning him, the military 
takes the boy in, brings him back to health and educates him before 
deploying him as a soldier. Finally, Gavilán feels the call of religion and 
enters a Catholic convent, the third of Peru’s ‘totalitarian institutions’. 
The text is in many ways interesting, and was extensively discussed and 
studied in Peru. Gavilán sheds light upon the military perspective, and 
allows a peek into the daily life of soldiers. He humanises the military by 
not portraying them as heroic per se, but as young men fighting terror-
ism under difficult circumstances.

My interest is in how Gavilán speaks about both masculinity and sexual 
violence in his narrative. The boy Gavilán enters Shining Path when he is 
twelve, and is fifteen when he is picked up by the army. In the army the 
boy is fed and kept warm—necessary in a very harsh climate with little 
food—and allowed to go to school. He is grateful, but violence is still the 
rule. Sex as well. In his memoir, Gavilán speaks about soldiers’ sexual 
needs, satisfied using llamas and donkeys in places where women do not 
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come, using ‘prostitutes’ in villages where girls are on offer, and ‘special 
needs’ are satisfied by extreme violence, gang rape, and indeed, rape of the 
young soldiers themselves. The latter is an untold story in need of further 
research. But we knew about prostitution and forced prostitution in con-
flict zones, although the difference between voluntary and forced is not 
always clear-cut. Gavilán’s testimony indicates why coercion and consent 
are blurred: soldiers and their superiors believed that young women in vil-
lages were just available—either you pay them or you do not. Songs sung 
by soldiers, and reproduced in the book, testify to the entitlement with 
which soldiers approached local girls. Gavilán himself also speaks with 
some pride, and in a later response, with some regret, about soldiers 
‘needs’.12 The author recalls that sex workers—his term—were sent to 
military bases by superiors, were checked by health care workers, and paid 
for their services. Such regulated sex work is another history still in need 
of writing. But Gavilán also suggests entitlement, ‘availability’ of local 
girls, and soldiers courting young girls.

These latter are particularly ambiguous stories of what I would call 
forced prostitution, recorded also through testimonies given to the 
TRC; I have written extensively about such practices (Boesten 2009, 
2014). This is the type of abuse that is most blurry in terms of justice, 
reparations or even solidarity and empathy, as the boundaries between 
coercion and consent are contested by witnesses, perpetrators and indeed 
the judiciary. Gavilán writes about the systematic abuse of young women 
in captivity, the gang rape, the cruelty, the torture and killing in a, 
according to some observers, anecdotal manner which fails to denounce.13 
Gavilán himself states that telling is denouncing, and after all this is tes-
timony, not confession nor dissent. In such a way, while the narrative 
follows a known military narrative in which sexual violence perpetrated 
by soldiers is normalised through a narrative of the needs and desires of 
military men, plus the inevitability of wartime collateral damage, the fact 
of telling is in itself transgressive. Underlying this narrative there is a 
more complex story, elements that do break the gendered binary—such 
as soldiers’ experiences as both victim and perpetrator, stories of hazing, 
violence and rape against new recruits, peer pressure to rape or the 
author’s own involvement in gang rape or abuse. Gavilán hints at such 
experiences, but leaves them as yet under the surface. It would be inter-
esting to know what conversations Gavilán’s testimony could generate 
among veterans and their families.
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human rIghts, raPe and class-based IntrosPectIon: 
la caUtiva and la hora azUl

An understanding of conflict-related sexual violence and abuse as the 
result of soldiers’ ‘legitimate’ desires and collateral damage helps under-
stand the military’s intention to investigate the play La Cautiva for ‘apol-
ogy of terrorism’. The play suggests systematic abuse of young women, 
and cruelty—the ‘innocent’ girl is not only raped, but her dead body is 
being prepared to be raped again. In the military’s narrative this did not 
happen, or at least, not on a systematic scale, so the narrative must be 
resisted, investigated and even brought to court.

In its response to the accusations from the Ministry, police and prose-
cutor, the cultural establishment in Lima defended the makers of La 
Cautiva on the basis of cultural freedom, not on the basis that the play 
rightfully denounced the military’s systematic rape of young women. The 
subject of rape was hardly mentioned, and if at all, certainly not in a way 
to denounce the perpetrators. Strategically, this was a smart move, as it 
made it possible for the conservative-military alliance to drop the charges. 
But consequently, La Cautiva, despite its nominal recognition that sexual 
violence perpetrated by the military was widespread and normalised dur-
ing the war years, cannot provide symbolic reparation to the victims nor 
unsettle gender norms. Where Gavilán portrays sexual violence as lamen-
table but ultimately, collateral, La Cautiva uses sexual violence as an anec-
dote to bridge broadly shared feelings of guilt and disempowerment 
towards all innocent victims of human rights violations. The young dead 
girl being prepared for another round of gang rape provides the symbol of 
innocence: she is the girl in school uniform and later, in her white quincea-
ñero dress. In addition, she is already dead, hence, even the accusation of 
being the daughter of Shining Path members cannot stick to her as a 
legitimation for rape. Not only a rape victim, the fifteen-year-old Maria 
Josefa represents all those who were not able to defend themselves against 
indiscriminate violence; she is the innocent victim. In the debates in the 
media that ensued, the play, the brutality or injustice of rape is not neces-
sarily questioned itself. The act of sexual violence itself is imaginable, it is 
the innocence of the dead body that seems to be the subject of the play.

There are other accounts of rape in post-conflict literature, but again, 
these seem to be side-issues to abstract questions of silence, guilt, complic-
ity and even redemption.14 This is particularly evident in the 2005 novel 
La hora azul, written by eminent Peruvian author Alonso Cueto. The 
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novel tells of a well-to-do Limeño lawyer who discovers that his deceased 
father, who was a professional military, had held a young girl for several 
weeks in his quarters when he was stationed in the highlands during the 
war. The father had let her escape—instead of killing her—suggesting, 
according to the author/son, that she was actually an enamorada, a lover, 
rather than a victim of rape and abuse. The son traces the girl, and her 
young son, possibly the protagonist’s father’s, in post-conflict Lima and 
establishes a sexual relationship with the woman. He repeats his father’s 
sins; but, instead of reflecting on the sexist and racist violence at the heart 
of these relationships—the son, and the author and his critics reflect on 
silence in relation to the war (how could I not have seen this?), guilt (why 
didn’t I stop it?) and redemption (I am now approaching the victim and 
her son, and I will make good, with money and perhaps with love). One 
reviewer of the book even inferred a start of a reconciliatory process 
through this novel, instead of the sadist colonial desire it seems to reflect.15 
Strikingly, the image on the front cover of La hora azul shows the seduc-
tively looking (mouth slightly opened, eyes directly into the camera) face 
of a young girl with indigenous features, telling us that this is a novel 
about an attractive young woman, not about violence and rape.16 
Considering the widespread praise—including a literary prize—the book 
received in Peru and beyond, we could argue that instead of providing any 
symbolic reparation, or even recognition, to rape victims, the book actu-
ally harms the case for gender justice as it dismisses the victim’s claims for 
any form of justice.

An important issue that emerges from both the example of La hora azul 
and the play La cautiva is that of class; these are cultural productions cre-
ated by and for urban middle classes. These urban middle classes were 
themselves little affected by the violence, and if at all, mostly indirectly. 
The purpose of these productions, then, is raising awareness about the 
history of violence to younger middle-class audiences, but also to deal 
with the feelings of guilt for not having seen nor having intervened in the 
tremendous violence experienced by other groups in Peruvian society: 
indigenous people, rural people, lower urban middle classes and women. 
These productions are not apologies and were not meant as such, as they 
are not directed at those groups who would deserve them, they are intro-
spective reflections on one’s own blindness. The fact that sexual violence, or 
the plight of women, is not at stake in these two productions (the novel 
and the play) should not surprise us then; it is the self-consciousness of the 
upper-middle classes that is at stake.
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the vIctIm-survIvor narratIve: motherhood 
caught between two fIres

Moving beyond urban middle classes and military narratives, what about 
memorial arts produced by victim-survivors? There is a large amount of 
arts produced by those directly affected by the violence of the 1980s and 
1990s, and that complement official memory work produced by the TRC 
and Lima-centred arts. There are those who use local artistic traditions to 
narrate histories of violence, such as retablos and tablas de sarhua—mainly 
wood paintings—and songs such as Huaynos which not only record and 
observe, but also narrate specific interpretations of the violence.17 The 
overall perspective that can be read in these memory works is one that 
emphasises a population caught between two fires—Shining Path on the 
one hand, and the military on the other. While reality was much more 
complex, showing a population that actively took and shifted sides and 
allies according to specific local interests and contexts, a ‘caught between 
two fires’ narratives helps erase or soften culpability and gives everyone—
those who have to continue living together, sometimes in the same com-
munity—a claim on victimhood. This is also the narrative that can be read 
in the images produced by participants in a post-TRC, NGO-led, visual 
memory programme with affected communities in the Andes.18 This pro-
gramme, Yuyarisun Memorial Art, asked rural people in the highly affected 
Andean departments of Huancavelica and Ayacucho to express their expe-
riences in forms other than in written or oral testimony. The results are a 
collection of drawings, paintings, cartoons, songs and poetry testifying to 
the atrocities witnessed by their authors, and published in a collection 
called Rescate de la memoria.

There is not much direct reference to violence against women in the 
overall collection, but there are some that stand out. In a first image,19 
from Huancaevlica, we see both the military and Shining Path killing, 
torturing and taking away community members. The military can be iden-
tified by military uniforms and weapons. Shining Path members are 
dressed in black and wear balaclavas. Community members—no uniforms, 
hats customary among farmers, victimised—are on their knees, some 
bleeding, some hanging dead on a tree, one emaciated, amputated and 
holding the Peruvian flag with a slogan ‘for a Peru without violence’. The 
background to the image is dark mountains, fire and slogans identifying 
the two terrorist groups: Shining Path and MRTA. In the forefront of the 
picture, we see a skeleton, lying underneath a dying child and we see a 
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woman lying on the ground, her clothes ripped, breasts bare, legs wide 
and bleeding. Soldiers hover above her. In the right-hand corner, opposite 
the emaciated and amputated man, we see the head of a woman, her hand 
in front of her eyes, tears falling. The crying woman is also a mother; she 
has a knot under her chin referring to the cloth she has around her neck, 
in which babies are carried.

In this picture, rape is portrayed as one of many violences, and having 
many perpetrators. While central to the image, rape is also grouped along-
side other atrocities; it does not stand alone, and is not shown to be an 
exception in this Huancavelican theatre of war. This reflects some testimo-
nies presented to the TRC, where women would tell of the torture they 
underwent, in which sexual violence was but one element in long and 
horrid periods of terror. This image might be a reflection of this: sexual 
violence against women is not particular, but rather, should be seen as part 
of overall violence.

The second image from the Yuyarisun project I would like to discuss 
concerns the image that is reproduced on the cover of my book Sexual 
Violence during War and Peace. In this image, a series of atrocities are 
portrayed in blocks of experiences; we see systematic murder and rape, 
perpetrated by both Shining Path and Military agents, animals are slaugh-
tered, and villages burnt. As in the previous image, rape figures promi-
nently, but is clearly shown as being part of overall atrocities perpetrated 
by both sides. Villagers are here also seen as those under attack, and there 
is a clear suggestion of their innocence: in the middle of the image, float-
ing above the atrocities shown, there is a woman carrying a baby on her 
back, and a young child at her hand. They carry candles for light. The 
mother’s gaze is haunted but fierce. The author places motherhood cen-
tral as well as separate from the violence, symbolising the innocence of 
those caught in between. In both images, a mother is central—mother-
hood serves as an identity, and as a symbol of innocence, in an otherwise 
messy conflict with many perpetrators. The mother allows for a confirma-
tion of the population as ‘caught between two fires’.20

Motherhood is, of course, a tried and tested identity to collectively 
challenge state violence as well as in truth telling and memory construc-
tion (Jelin 2002); the best-known case is the activism of the Madres de la 
Plaza de Mayo in Argentina, who challenged the violence of the state 
through persistent questions regarding the disappearance of their chil-
dren. The symbol of the mother who searches for her children is a strong 
image; as they look for their children, they cannot be seen as political 
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actors, as children are always innocent, mothers caring for them cannot 
but do so in innocence. Mothers and their children become politically 
untouchable. Although both mothers and children are also slaughtered 
and tortured in most theatre of wars, and certainly in the Peruvian con-
flict, this cannot be done in the public eye as it would lead to a de- 
legitimisation of a military that is ‘heroically fighting terrorism and 
protecting the nation’. This idealisation of mothers as politically innocent 
has fed into the power of motherhood as identity in public political resis-
tance in the Southern cone, as well as in Peru (Kaplan 1982; Jaquette and 
Wolchik 1998; Eckstein and Garretón 2001).

In Peru, the use of motherhood as political identity for political activ-
ism finds its roots in networks of community-based organisations in which 
women organised basic services in light of state failure to do so. These 
clubes de madres, clubes de damas and comedores populares emerged espe-
cially in semi-urban areas where poor people tried to make a living and a 
home, often after migrating from rural to urban areas. Women would not 
only cook or organise childcare, but they would join national strikes and 
they would march in defence of their communities or their rights (Barrig 
1988; Blondet 1996). During the years of violence, this experience was 
used to set up women’s networks throughout neighbourhoods and prov-
inces to help share information, search for disappeared, and indeed, stage 
public protests against the political violence and economic austerity 
imposed on people (Barrig 1994; Coral 1998). One such organisation has 
survived the war years: the Association of Family Members of the Detained, 
Kidnapped and Disappeared (ANFASEP). The organisation is led by a 
group of indigenous women who have lost family members. The main face 
of ANFASEP is a woman whose son disappeared into the military base and 
prison Los Cabitos in 1983. She is widely known as Mama Angélica, as her 
life revolved around searching, organising and campaigning for informa-
tion about her son’s disappearance. She was joined by other mothers also 
searching for loved ones, and today continue to campaign for the memory 
of their children.

ANFASEP is still an important actor in the construction of memory as 
well as in the fight for truth and justice. They are supported by urban and 
international civil society organisations and NGOs and are active in claim-
ing sites of commemoration, such as Los Cabitos, the military basis in 
Ayacucho where hundreds of men and women were tortured, killed and 
either burned or buried. They have also constructed a museum, the Museo 
de la Memoria in Ayacucho, the first of its kind in Peru (followed by  several 
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others), opened in 2005 and facilitated by a German NGO. This museum 
is a testimony of the atrocities committed, especially those by the military, 
but also those by Shining Path. As Margarita Saona observes (2014), the 
museum does not advocate reconciliation, but is a call for justice: it exposes 
the violence against loved ones through a reconstruction of the oven in 
which people were burned, a mass grave with exposed bodies and ropes 
used in torture; there are pieces of clothing recovered from dead bodies, 
and pictures and notes from those who disappeared. The women of 
ANFASEP are reporting and denouncing what armed actors did.

However, there is also a loud silence in the women’s denunciation; 
there is no reference to sexual violence in these displays. Considering it is 
largely the work of women who lived through the conflict in Ayacucho, 
this might be surprising. The sexualised violence perpetrated against 
women, including women connected to ANFASEP, is, if not plainly 
denied, then at least obscured in the presented narrative. Instead of nar-
rating such highly personal and intimate violence, ANFASEP reproduces 
the image of the mother-witness: strong survivors of war, suffering because 
of the loss of loved ones, brothers, sons and husbands (Tamayo 2003, 
109; Jelin 2002). In doing so, the museum also narrates the heroic nature 
of the resistance of the women, thereby subverting the masculine heroic 
narrative of war and violence (Saona 2014, 111). Such subversion helps 
shift emphasis and undermines the legitimacy of male violence. At the 
same time, women’s collective action against organised violence also con-
forms to the idea that women are naturally more peaceful, and men natu-
rally more violent. In that sense, such activism, however important in 
countering the legitimacy of violence, also confirms and entrenches gen-
dered stereotypes.

conclusIon: gendered memory work and symbolIc 
reParatIon

Perhaps we should then conclude that these contemporary representa-
tions of the violent past reproduce the basis of gendered inequality instead 
of unsettling them; these are narratives that do not denounce or debate 
violence against women, but use gendered images to claim innocence, suf-
fering and peacefulness, or they are used to express the tension between 
desire and violence, as in military narratives, or reconciliation and the need 
for redemption, as in the human rights narrative. Justice is not asked for 
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harms done against women, but rather, for the harms done against either 
their roles as mothers and wives or against their (sexual) innocence. This 
confirms what Janet Jacobs, examining Auschwitz memorials, also 
observed: the gendered narratives of trauma tend to reify traditional rep-
resentations of women as either suffering mothers or sexual possessions of 
the perpetrators (Jacobs 2008).

This gender analysis of contemporary representations and narratives of 
the Peruvian conflict also highlights the limitations of memory work in 
general, and hence, symbolic reparations, in the Peruvian context. The 
fragmentation of society, whereby the main victims pertained to a specifi-
cally marginalised group with little economic or political power, limits the 
possibility for the emergence of nationwide ‘memory entrepreneurs’, as 
Elizabeth Jelin called those who use memory work as political and eco-
nomic capital (Jelin 2002). There is no quest for symbolic reparation on a 
national scale, as those who would deserve it do not have the political or 
economic capital needed to make such claims. Instead, there are different 
groups espousing different versions of the violent past, which are largely 
exclusive of each other. Alongside the two main narratives operating 
within the contemporary political economy of national memory work, the 
human rights and the military-conservative narratives, increasingly non- 
hegemonic narratives emerge from the shadows. Such narratives—such as 
the memory of Lurgio Gavilán, discussed above, as well as other mem-
oirs published in 201521—undo, or at least question, clear boundaries 
between perpetrators and victims. The myriad of bottom-up local memo-
ries and histories being ‘written’ in the songs, art work and stories of local 
memory entrepreneurs are also gaining ground as they are lifted into 
national and international (virtual) exhibition spaces and studies.22 
However, as yet, none of this allows for reflection on underlying gender 
dynamics.

In fact, there is little space for a subversive narrative that addresses 
inequalities and harms that run through all these narratives, which is what 
a transformative gender perspective would have to do. So, to return to my 
initial question if memorial arts can contribute to transformative gender 
justice: perhaps they can, but the politics and the economics of memory 
seem to constrain the possibility for more inclusive and questioning 
memorial art that would unsettle gender binaries and address and 
denounce violence against women. There seems to be little space for ques-
tioning hierarchies, and it is not necessarily easier to question the racial or 
economic hierarchy as it is to question the gender hierarchy. To unsettle 
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and question, memorial arts need to consciously engage with a much 
broader audience, and have to be explicitly political and forward-looking. 
They have to be tools to contest, challenge and debate to be transforma-
tive. In post-conflict climates such as the Peruvian, where fragmentation 
along (broadly) lines of class, race and gender prevail, challenging these 
hierarchies seems impossible. A more feminist politics that could question 
such hierarchies is crowded out by other political and economic hierar-
chies that dominate the debate. And perhaps that is the problem with the 
technical idiom of ‘symbolic reparations’ on the one hand, and the prac-
tice of establishing monuments and memorial sites that foment and reflect 
specifically contested narratives of the past, on the other; they tend to 
squeeze out any claims based on gender, or, more broadly, any political 
projects aiming to transform hierarchies.23

Faced by the continuous high levels of conflict-related sexual violence 
in the world, as well as by high levels of peacetime violence against women 
in post-conflict societies as well as elsewhere, we have to continue to dis-
cuss ways into more transformative forms of gender justice that question 
and challenge existing hierarchies and understandings. To do so, as schol-
ars, we need to ask what symbolic reparation actually means; how alliances 
can be forged between the privileged and the marginalised in order to 
create political, economic and social spaces to speak, listen and be heard; 
how such alliances could work without imposing a limited view of suffer-
ing; how memories of pain can be mobilised to advocate change; and, 
most importantly, how a feminist project of transformative gender justice 
can be advocated using memorial art as a critical intervention, rather than 
a representation of suffering.

notes

1. With thanks to Cynthia Milton for facilitating access.
2. The report is online via www.cverdad.gov.pe.
3. Eduardo Adrianzen, via Facebook, Cited in: Jack Hurtado, ‘Es la obra La 

Cautiva pro-terrorista?’ Diario16, 13 January 2015. http://diario16.pe/
noticia/56537-es-obra-la-cautiva-pro-terrorista.

4. Patricia del Rio, ‘La bella y la bestia’, El Comercio, 6 November 2014. 
http://elcomercio.pe/opinion/rincon-del-autor/bella-y-bestia-patricia- 

rio-noticia-1768471.
5. Recent mass mobilisations around gender based violence in Peru, and 

indeed in Latin America more broadly, have put the debate on sharp, with 
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powerful conservative opposition orchestrating a backlash against gender 
equality. As such, the battle to end violence against women, and indeed, 
gender equality, always seems a two-step forward–one-step backward pro-
cess. Panel ‘Ni Una Menos: Avances y Desafíos en America Latina’, Latin 
America Studies Association Annual Conference, Lima, April 2017. For an 
analysis of policy achievements and challenges, see Boesten, Sexual Violence 
during War and Peace, 121–146.

6. As I outline in my book Sexual Violence During War and Peace, the state 
armed forces used a range of rape regimes facilitated by the conflict, but 
not all unique to the conflict. Rape was certainly used as a weapon of war, 
but was also perpetrated opportunistically.

7. For an analysis of the complex and mutually shaping relationship between 
national and international NGOs on the one hand, and victim organisa-
tions on the other, see de Waardt (2014).

8. Arguably, this has created an introspective process, rather than a process of 
recognition and respect.

9. The Lugar de la memoria, la tolerancia y inclusion social (LUM), a national 
museum to remember, funded by the EU and by the German government, 
has received little support from the current and previous governments, and 
its position and future seems precarious. Arguments over who is in charge, 
under which Ministry, and with what purpose are continuous. El ojo que 
llora, a monument in a central Limeño park designed and made by the 
Lima-based artist Lika Mutal, was several times vandalised by supporters of 
the Fujimori clan, see Drinot (2009).

10. These divisions are also currently being played out in the response to min-
ing conflicts in the country—with a neoliberal, conservative sector respond-
ing to social unrest by militarising social protest, and hence, making things 
potentially much worse, and a human rights community using the law, 
democratic consultation and support for the underdog (rural communities 
protesting infringements on their land) to defend human rights. Hence, 
these memory battles are not only backward looking, are not irrelevant to 
contemporary generations, and cannot be relegated to the past.

11. According to Colonel Raul Pinto Ramos, his subordinates may have made 
minor mistakes when stationed in the high Andes during the 1980s, 
because of the temptation of ‘so many things’. Cited in Boesten (2014, 
30). Statements by (ex) military are littered with references to the sexual 
availability of young indigenous girls, further examined in chapter 2 of my 
book cited above.

12. Lurgio Gavilán (2015). ‘El mito de la comunidad innocente’, https://
lurgio.lamula.pe/2015/05/06/el-mito-de-la-comunidad-inocente/lurgio/ 
[accessed June 2015].
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13. Idem. Agüero calls Gavilán’s manner of speaking about such atrocities as 
‘mere anecdotal’, while Gavilán responds that telling is denouncing.

14. See Alonso Cueto’s La hora azul, discussed in Boesten (2014, chapter 3), 
and by Vich (2014). Of course, the imagery presented by local populations 
in the project Yuyarisun, see the cover image of my book, do so as well.

15. See Peruvian author Ivan Thays: http://notaszonadenoticas.blogspot.
co.uk/2006/01/viaje-vertical_26.html; and also: http://mate-pastor.
blogspot.co.uk/2012/02/ivan-thays-sobre-la-comida-gastronomia.html.

16. A recent film loosely based on the book, Magallanes, does recognise that this 
is about wartime rape and abuse, which the book only does half-heartedly.

17. Such memory works are studied in, for example, Gonzalez (2011), Milton 
(2014), del Pino and Yezer (2013), Saona (2014).

18. The project Yuyarisun, managed by the Servicios Educativos Rurales (SER) 
was published in 2006. The website unfortunately does not work 
anymore.

19. Anonymous. Archive Yuyarisun, SER, unavailable. Image can be requested 
with the author.

20. This is an important image that challenges what actually happened in those 
years, as research by scholars and the TRC point to a much more complex 
reality, whereby alliances shifted, old conflicts escalated, and victims were 
perpetrators and vice versa. This is what the anthropologist Kimberly 
Theidon (2013) called intimate enemies: few people were caught in the 
middle; most of the people in the centre of the conflict were one way or 
another responsible for the violence as well as victimised by it.

21. Two specific memoirs came out this year: Agüero (2015), concerns the 
reflections of the son of Shining Path militants, both killed during the war; 
Gálvez Olaechea (2015) contains essays written by one of the main leaders 
of the MRTA.  Gálvez spent twenty-seven years in prison before being 
released in May 2015.

22. See, for example, Milton (2014) and Denegri and Hibbett (2016).
23. As referred to in Brown (2014).
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CHAPTER 10

International Criminal Court Prosecutions 
of Sexual and Gender-Based Violence: 

Challenges and Successes

Rita Shackel

IntroductIon

Historically, rape was seen as a ‘natural and inevitable’ aspect of armed 
conflict (Green 2011, 529). Crimes perpetrated against women tended 
to be treated as ‘lesser’ or ‘secondary’ crimes, relegating rape to a crime 
of ‘honour’ rather than a breach of law (Chappell 2012, 43; Green 2011, 
530) or a fundamental abuse of human rights (UN 1998). By the early 
2000s, some significant changes were visible internationally in response 
to sexual and gender-based violence crimes (SGBVC) (Green 2011, 
530). Atrocities committed during conflicts, such as in the Yugoslav 
Wars, demonstrated that sexual and gender-based violence (SGBV) could 
be ‘instrumentalized’ in a campaign of genocide (Bensouda 2014, 538). 
As a result, the Statutes of the International Criminal Tribunals for the 
Former Yugoslavia1 (ICTY) and Rwanda2 (ICTR) included rape as a 
‘crime against humanity’ (Article 5(g) and Article 3(g), respectively), 
and some sexual violence crimes as an ‘outrage upon personal dignity’ 
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(ICTR Statute Article 4(e)). Whilst neither statute expressly referred to 
‘sexual violence,’ the phrase notably appeared in the jurisprudence of the 
tribunals (Grey 2014, 274), and both tribunals ultimately contributed 
major landmarks in the international recognition and prosecution of sex-
ual violence. In 1998, in the prosecution of Jean-Paul Akayesu before the 
ICTR, the tribunal became the first to hold that ‘rape and sexual vio-
lence’ ‘constitute[d] genocide in the same way as any other act as long as 
they were committed with the specific intent to destroy, in whole or in 
part, a particular group, targeted as such.’3 In 2001, in the joint prosecu-
tion of Dragoljub Kunarac, Zoran Vukovic ́, and Radomir Kovac ̌, the 
ICTY became the first international tribunal to impose convictions for 
rape as a crime against humanity. This case also widened the definition of 
‘slavery’ to include sexual slavery, whereas previously it had only been 
taken to include forced labour and servitude.4

During this period, the 1998 Rome Statute of the International 
Criminal Court (ICC Statute)5 was also lauded for addressing gender and 
gender-related violence directly in its provisions. In particular, it was 
praised for being the first international criminal law instrument to expressly 
recognise sexual violence, and to categorise persecution on the grounds of 
gender as constituting a crime against humanity (Grey 2014, 273–274).

Although generally welcomed, these developments do have significant 
limitations, most particularly that the “new” international criminal law 
engages sexual violence only when it is an aspect of the destruction of a 
community’ (Charlesworth 1999, 387). Sexual violence constitutes a 
wrong, not because ‘it is a crime of violence against women and a manifes-
tation of male dominance, but because it is an assault on a community … 
[and] [i]n this account the violation of a woman’s body is secondary to the 
humiliation of the group’ (Charlesworth 1999, 387). The construction of 
sexual violence in conflict in this way ‘relegates women to the role of sym-
bolic embodiments of community’ (Grewal 2010, 75), and further denies 
the important continuum between women’s experiences of violence in 
war and in peace (Charlesworth 1999, 389; Chesterman 1997, 336).

Such constructs of sexual violence inevitably impact the prosecution of 
SGBVC. Barriers that hamper the prosecution of such crimes are linked to 
how such acts are understood and characterised in terms of their harms 
and impacts. There has been a profound systemic failure to recognise that 
sexual violence is, at its core, an instrument of the subordination of 
women. As a result, patterns of gender inequality perpetuate a gender- 
biased landscape of prosecution and accountability. Some commentators 
have suggested that the ICC ‘is far from achieving true gender justice, or 
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from serving as a deterrent against sexual and gender-based violence 
crimes… [and] in this regard [also] risks undermining the very legitimacy 
of the Court’ (Green 2011, 529).

This chapter begins by providing a brief survey of the history of pros-
ecution of SGBVC in the ICC. It examines positive developments in the 
prosecutorial landscape and identifies some of the key ongoing challenges 
that face prosecutors and the Court. It then considers future action needed 
in order to further advance the prosecution of SGBVC at an international 
and local level.

nature and recognItIon of SgBVc
In its latest overview of facts and figures, UN Women (1998) records that 
an estimated 35 per cent of women worldwide have experienced either 
physical and/or sexual violence at the hands of an intimate partner, or 
sexual violence at the hands of a non-partner, at some point in their lives. 
Furthermore, approximately one in ten girls worldwide has experienced 
either forced intercourse or other sexual acts.6

SGBVC are also prevalent in conflict settings. In 2016 alone, the UN 
Secretary-General (2017) noted the following figures: 179 recorded cases 
of conflict-related sexual violence in the Central African Republic (12); 
between 514 and 2593 cases in the Democratic Republic of the 
Congo  (DRC) (16); 79 cases of sexual violence committed by armed 
groups in Colombia (7); and on the basis of first-hand information from 
those who had crossed the border, the Office of the High Commissioner 
for Human Rights (OHCHR) reported in February 2017 that more than 
50 of the 100 women and girls interviewed described having been sub-
jected to rape, gang rape, or other forms of sexual violence, apparently 
employed systematically to humiliate and terrorise their community (13).

The ICC Statute broadens the scope of SGBVC to include war crimes and 
crimes against humanity, extending well beyond just a prohibition against 
rape, to include sexual slavery, enforced prostitution, forced pregnancy, 
enforced sterilisation, and any other forms of sexual violence (Articles 8(2)
(b)(xxii), 8(2)(e)(vi), and 7(1)(g)). Furthermore, persecution on the basis of 
gender, and enslavement (including the trafficking of women and children), 
now constitute crimes against humanity (Articles 7(1)(h), 7(2)(g), and 
7(3)). Acts of sexual violence can also be prosecuted as genocide (Article 6).

Significantly, the ICC Statute places an onus on the Prosecutor to be 
cognisant of the nature and prevalence of SGBVC and to effectively inves-
tigate crimes (Article 54). The ICC’s mandate to utilise legal expertise on 
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SGBV (Article 42(9)) further raises the Court’s awareness, while its Rules 
of Procedure and Evidence (RPE) explicitly remove the requirement for 
corroboration—a particularly important consideration given the stigma 
that often surrounds crimes of sexual violence. The shift away from cor-
roboration may even signal a weakening of

the legal entrenchment of distrust based on the premise that women lie. The 
formal commitment to non-corroboration and the exclusion of a cautionary 
requirement is a significant advance… It confirms the formal international 
standards of equality between the sexes. It validates the principle that formal 
definitions of crime are not sufficient to ensure accountability for infraction. 
(Ni Aoláin 1997, 900–901)

Furthermore, the ICC Victim and Witness Unit (VWU) provides 
broad-ranging support for victims of SGBVC, including a witness protec-
tion programme, facilitating remote witness testimony, helping to familia-
rise witnesses with the court and its processes, and post-testimony support. 
These initiatives evince a growing sensitivity to the impacts of sexual vio-
lence on women, and the need to recognise that a victim’s participation in 
the prosecution of SGBVC does not occur in a psychosocial or cultural 
vacuum; rather, a victim’s participation in such processes fuses into her 
lived experience of the aftermath of sexual violence, and in her recovery.

These measures, together with other relevant key policies and instru-
ments which frame the operation of the ICC and international criminal 
justice more broadly,7 have been welcomed, however, more is still needed 
if the general landscape in prosecution and accountability for SGBVC is to 
be strengthened.

ProSecutIonS of SgBVc In the Icc
The ICC has had relatively few cases prosecuting charges of SGBVC pro-
ceed to trial, and even fewer resulting in convictions. Table 10.1 provides 
ICC cases involving SGBVC that have reached at least the trial stage, and 
the outcomes of these cases.

Overall, the ICC’s record is disappointing. In its 15-year history, the 
Court has only seen eight matters reach the trial stage with charges for 
SGBVC on the indictment. Of these, six have had charges confirmed, and 
to date only two have led to convictions (with one of these pending 
appeals). The ICC, at best, has had a ‘variable and patchy’ start in prose-
cuting SGBV (Chappell 2012, 54):
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Despite a groundbreaking Statute, the Court still demonstrates a number of 
the problems highlighted in earlier feminist critiques of international law. 
The trials are very slow; few perpetrators have come before the Court and, 
when they do, the prosecutorial team has shown it is not as alert as it should 
be in ensuring relevant and sufficient evidence is gathered in order to lay 
charges for gender-based crimes. (Chappell 2012, 54)

A prosecutorial landscape which does not ultimately translate to effec-
tive prosecution of SGBVC fails to address the immediate aims of 
 accountability and deterrence, much less the broader aims of challenging 
deeply entrenched patterns of violence and subordination perpetrated 
against women.

The next section provides a brief survey of the three matters involving 
SGBVC that are currently before the ICC, in order to better identify and 
understand some of the key challenges. It will consider where broader 
remediation is indicated in the prosecutorial effort.

Prosecutor v. Dominic Ongwen

Dominic Ongwen, the alleged Commander of the Sinia Brigade of the 
Lord’s Resistance Army (LRA), was charged before the ICC in March 
2016 with 70 counts of war crimes and crimes against humanity; the most 
charges ever committed in one case before the ICC. Among the charges 
laid against Ongwen, 19 relate to SGBV.8

The Ongwen case has raised numerous challenges for the prosecution 
and for participating victims, extending from the processes to be employed 
in recruitment and selection of victims to a range of technical, procedural, 
and evidential matters that impact on how the case is managed, presented, 
and argued. Following significant community interest in the trial, the 
Court devised a streamlined system for reviewing large numbers of appli-
cants wishing to participate.9 This raised concerns that transparency and 
victim participation may have been too easily compromised in favour of 
expediency. As such, women may have been denied opportunity to 
strengthen their application due to limited resources and unequal access to 
lawyers.

Whilst the Court has adopted a number of protocols aimed at assisting 
victims’ participation,10 it has rejected two other suggested protocols, sig-
nificant in the prosecution of SGBVC in particular. The first, Witness prep-
aration protocol,11 which the ICC held would risk leading to the ‘rehearsing’ 
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of witness testimony; and the second, Vulnerable witness protocol,12 which 
was to set out the vulnerability assessment and support procedure used to 
facilitate the testimony of vulnerable witnesses. Regarding the former, the 
Prosecution applied for (but was refused) leave to appeal the refusal, argu-
ing that vulnerable witnesses who testified without witness preparation 
had expressed discomfort with the process, and that the present case had 
experienced significant delay and involved allegations of great complex-
ity.13 With respect to the latter, the court held that the protocol primarily 
focused on procedures to be regulated by the VWU’s internal processes 
for assessing and supporting vulnerable witnesses; accordingly ‘the 
Chamber [did] not need to adopt a protocol in order for the VWU to 
assess vulnerable witnesses in the manner it sees fit’ (at 28). This decision 
demonstrates the potential tensions between implementing streamlined 
and efficient processes whilst ensuring that victim support is accorded the 
importance and priority it demands. Given the feminisation of support 
services, such delegation may reflect a broader ‘privatisation’ or devalua-
tion of concerns that are a priority for women. Victims of SGBVC demand 
ongoing specialised services which are integral to the trial, and not viewed 
as a concern that is dealt with as peripheral to the core business or deci-
sions of the Court.

As highlighted above, the ICC Statute and Rules also make provision 
for the application of in-court protective and special measures to safeguard 
the security, psychological well-being, dignity, and privacy of victims and 
witnesses. Specifically, under Statute Article 68(2), the Court is authorised 
to ‘conduct any part of the proceedings in camera or allow the presenta-
tion of evidence by electronic or other special means,’ in order to ‘protect 
victims and witnesses or an accused.’ This provision makes the implemen-
tation of such measures mandatory ‘in the case of a victim of sexual vio-
lence or a child who is a victim or a witness, unless otherwise ordered by 
the Court.’ However, in most cases, these measures do not apply as of 
right, but must be applied for by the Prosecution for specific individuals. 
Additionally, the Court will only grant the least restrictive measures to 
achieve the necessary protection, in respect for the rights of the accused. 
This approach arguably undermines the intention and effectiveness of 
Article 68(2). The Court has acknowledged that Article 68(2) ‘provides a 
presumption that protection of the legitimate interests of victims of sexual 
violence, due to the inherent nature of such crimes and the regrettable but 
persisting associated stigma, constitutes in and of itself a proportionate 
and justified exception to the principle of publicity of the proceedings.’ 
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However, the Court has also stated that the test to be applied in determin-
ing whether in-court protective measures are warranted requires that the 
Chamber be satisfied that the measure ‘is demanded by an “objectively 
justifiable risk” and is proportionate to the rights of the accused.’14 It is 
difficult to reconcile this latter statement with the ‘presumption’ or ‘man-
datory’ language of the provision, as the Court’s view arguably implies 
that the rights of victims/witnesses and the accused are to be balanced as 
if they were somewhat equal or comparable. The Court’s ongoing resis-
tance to such measures being applied as of right suggests the needs of 
victims and the nature of SGBV continue to be poorly understood.

The Court also has the power to order redactions of identifying infor-
mation, pursuant to Rule 81(4). Under this rule, however, redaction is 
only permissible in order to protect the safety of witnesses and victims, and 
not to protect their privacy or well-being more generally. Again such nar-
row application of this rule fundamentally misunderstands the nature of 
SGBV.

Nevertheless, the Court is increasingly privileging some witness protec-
tion measures, having granted numerous applications for the provision of 
psychological support to witnesses and the use of pseudonyms and face 
distortion.15 Importantly, granting such measures acknowledges that wit-
nesses may experience secondary victimisation through attention from the 
public, media, and legal proceedings.16

The full benefit of the special measures available to the Court to protect 
victims against unnecessary re-traumatisation and to enable witness par-
ticipation in cases where it might not otherwise be possible can only be 
realised if their interests are elevated above, or at least considered on par 
with, legal and other interests with which the Court is concerned.

Prosecutor v. Laurent Gbagbo and Charles Blé Goudé

Laurent Gbagbo, the former President of Côte d’Ivoire, and Charles Blé 
Goudé, a member of Gbagbo’s government, had their cases joined before 
the ICC on March 11, 2015. Each was charged with four crimes against 
humanity (eight total charges), of which two related to SGBV (rape as a 
crime against humanity).

Efforts at streamlining victim application processes have been a chal-
lenging area for the ICC in its endeavour to ensure as many victims as 
possible are given a voice. At the confirmation stage in this case, the 
Court introduced an application form through which multiple potential 

 INTERNATIONAL CRIMINAL COURT PROSECUTIONS OF SEXUAL… 



196 

applicants could join with others and consent to a single application 
being made on their behalf, in accordance with Rule 89(3). This decision 
sought ‘to enhance the efficiency and the substantive value of victims’ 
participation.’17

In this case, the Court has also permitted the adoption of certain pro-
tocols which provide victims with various supports and protection, includ-
ing: Protocol on disclosure of the identity of witnesses of other parties and of 
the LRV in the course of investigations, use of confidential information by the 
parties and the LRV in the course of investigations, inadvertent disclosure 
and contacts between a party and witnesses not being called by that party18; 
Redaction protocol19; Protocol on witness familiarisation20; Protocol on the 
vulnerability assessment and support procedure used to facilitate the testi-
mony of vulnerable witnesses21; and Protocol on dual status witnesses.22 
However, the Court again rejected the use of the Witness preparation pro-
tocol23 proposed by the parties and the Legal Representatives of Victims 
(LRV), on the basis that it contained the inherent risk of witness interfer-
ence and distortion of the truth. It stressed that even the mere exercise of 
taking witnesses systematically through inconsistencies in their statements 
may lead to impermissible conduct (including rehearsal, practice, and 
coaching). This view arguably ignores the nature of SGBVC and the 
impacts on victims, especially in terms of trauma and recall of experienced 
events (Smith 2012, 104–107). Thus, the Court may be failing to elicit 
important evidence that could offer a fuller context of alleged events and 
crimes. It has been noted that, since ICC trials depend heavily on live wit-
ness testimony and examination, permitting witness preparation ‘is also 
likely to enhance the efficiency, fairness and expeditiousness of the trials’ 
(International Bar Association 2013, 24). For witnesses, it reduces stress 
caused by unfamiliar processes by allowing them to gauge what to expect 
when they formally take to the stand.

Witness protection has been key in this case, and overall the Court has 
done well in this respect. In February 2016, it was revealed that the identi-
ties of four protected witnesses had been leaked24; in response, the Court 
held that, for all future witnesses granted protective measures to keep their 
identities confidential, special measures would apply, including delayed 
and redacted broadcast of proceedings and publication of transcripts and, 
requiring all visitors to the public gallery to provide full identification 
including name and nationality.25

As mentioned above, a Redaction protocol was adopted in the present 
case, and both parties, as well as the LRV, can apply for redactions under 

 R. SHACKEL



 197

its terms.26 At the request of the LRV, redactions have even been applied 
in relation to the identifying and contact information of intermediaries 
assisting dual status individuals in filling in victim application forms, since 
they may be perceived as potential witnesses or collaborators with the 
Court and thus may be at risk.27 Interestingly, such redactions were chal-
lenged in this case successfully in part by the prosecutor, on the basis of 
her disclosure obligations under Rule 77. This illustrates the potential ten-
sions that can arise between the obligations of the prosecutor and the 
interests of victims.28

The Trial Chamber in this case has also commented that video link 
should be viewed as a possible protective measure and a method of facili-
tating live testimony when ‘other issues arise.’ However, it noted that Rule 
67(3) provides that the venue chosen for video-link testimony must be 
‘conducive to the giving of truthful and open testimony and to the safety, 
physical and psychological well-being, dignity and privacy of the witness,’ 
and that this must be a consideration in decisions on video-link testi-
mony.29 In authorising certain witnesses to give video-link testimony pur-
suant to Rule 67, the Chamber required the VWU to take measures to 
ensure the safety, well-being, and privacy of witnesses, and required the 
Registry to make necessary arrangements to allow witness examination by 
the parties.30

Following applications from the Prosecution and the Common Legal 
Representative for Victims (CLRV), on November 3, 2017, the Court 
granted special measures for specific witnesses (including for those victims 
alleging sexual violence) including in-court assistance for reading, regular 
breaks in testimony, adapted questioning, and the presence of a psycholo-
gist during testimony. For the four witnesses expected to testify about 
sexual violence perpetrated against them, the Court granted the right to 
testify in camera under Article 68(2), in response to Prosecution con-
cerns about the witnesses ‘suffering psychological harm as a result of their 
testimony,’ and the CLRV’s submission that two of the witnesses were 
‘anxious about their upcoming testimony and expressed fear of being 
publicly exposed and revisiting traumatic events.’ In granting this mea-
sure, the Court rejected the submissions of both Defences, that the wit-
ness evaluations had not revealed any particular psychological problem or 
mentioned a risk of re-traumatisation.31 The special measures imple-
mented for victims in this case, taken together, signal perhaps a welcome 
heightened sensitivity by the Court to the trauma that victims of SGBVC 
have experienced, and the potential for re-traumatisation through partici-
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pation in the prosecution process. What has been particularly reassuring 
in this case is the Court’s attentiveness in recognising that special mea-
sures are important for victim well-being, as well as for facilitating the 
giving of quality evidence.

Prosecutor v. Bosco Ntaganda

Bosco Ntaganda, the alleged Deputy Chief of Staff and Commander of 
Operations of the Forces Patriotiques pour la Libération du Congo 
(FPLC), had charges confirmed against him before the ICC on June 19, 
2014. In total, he is charged with 13 counts of war crimes and five counts 
of crimes against humanity, of which six (counts 4–9) relate to SGBV.32 
Significantly, this trial sets a precedent for a commander being charged 
before the ICC with rape and sexual violence committed against child 
soldiers under his command.33

The Prosecution and participating victims have faced numerous issues. 
Early in the case, the Court stated that ‘the first step in the victims’ appli-
cation process is the outreach action on behalf of the Court,’ and that ‘a 
comprehensive and timely outreach mission, targeted at potential victim 
applicants in the present case, is essential in order for the application stage 
to run smoothly and efficiently.’34 The Registry was given primary charge 
of these efforts, particularly the Public Information and Documentation 
Section, the Victims Participation and Reparations Section (VPRS), and 
the VWU.35

On the issue of legal representation, the Court ordered the Registry to 
consult with applicants as to their preferences.36 Following consultation 
with 462 applicants, the Registry noted that some applicants preferred a 
Congolese lawyer, while others favoured a foreigner; however, all priori-
tised competency and availability, irrespective of nationality. Their key 
focus was on appointing someone ‘who can understand victims, the back-
ground of the conflict and of the case, and the context in which they are 
living, with some respondents asking that the person has proximity and 
regular communication with the victims.’37 Accordingly, two counsels 
from the Office of the Public Counsel for Victims (OPCV) were appointed 
as CLRVs. Each CLRV was appointed to represent a different group of 
victims, due to the potential for conflict between their interests: CLRV1 
was assigned to represent victim child soldiers, while CLRV2 was assigned 
to represent victims of the attacks of the Union of Congolese Patriots 
(UPC)/FPLC troops.38 When selecting the CLRVs, the Court balanced 
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specific requirements,39 and the great concern that the representatives ‘be 
sufficiently proximate to the victims to have knowledge of their cultural 
background and be willing and able to communicate with them effec-
tively.’40 Although not explicitly acknowledged by the Court, this is 
important not only to facilitate the provision of quality evidence, but also 
because it may help empower victims to narrate their experiences more 
effectively, thereby promoting more therapeutic outcomes for victims.

In order to set out procedures involving victims, witnesses, and other 
third parties, the Court, as it has done in other instances, permitted the 
adoption of the following protocols: Protocol on the handling of confiden-
tial information during investigations and contact between a party or par-
ticipant and witnesses of the opposing party or a participant41; Protocol on 
redactions42; Protocol on vulnerable witnesses43; Protocol on dual-status wit-
nesses44; and Protocol on witness familiarisation.45 Additionally the Court, 
unlike in Ongwen and Laurent Gbagbo and Charles Blé Goudé, adopted the 
Protocol on witness preparation; perhaps influenced here by the significant 
time lapse and large number of potential witnesses and exhibits.46

Further, pursuant to Article 68, the Prosecution has made applications 
under Rules 87 and 88 for in-court protective and special measures in 
respect of some of its witnesses. Of the 28 witnesses for whom they applied, 
and who have had their applications decided by the Court, 25 witnesses 
were granted a pseudonym as well as voice and face distortion,47 two wit-
nesses were refused protections,48 and one was granted additional special 
measures (the details of which were redacted from the public record).49 
The number of witnesses for whom special measures have been applied and 
granted, however, seems relatively small compared to the full cohort of 88 
witnesses.50 Some witnesses were permitted to give evidence in closed ses-
sions. However, one witness who was granted full protective measures, and 
the special measure of having a VWU support officer with her in the court-
room, found that, on the first day of her initial appearance, she could not 
testify while in the same room as the accused51; she subsequently returned 
after Ntaganda left the courtroom, testifying that she had been a former 
fighter with the FPLC, and that commanders had forced sex with female 
recruits.52 Ntaganda’s lawyers proceeded to accuse this victim of being 
motivated by personal gain, namely, making new claims about his role in 
order to gain status as a participating victim in the trial (she had lost this 
status when participating in the earlier trial of Lubanga53). In the Lubanga 
judgment, judges found that they could not rely on many aspects of her 
testimony due to contradictions between her testimony and documentary 
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evidence regarding her age at the time of the events. This type of attack on 
a witness’s credibility, made on the basis of inconsistencies in the provision 
of certain details, perhaps points to a continued tendency of the Court to 
overvalue the importance of what may ultimately constitute peripheral 
details and undervalue the impact of trauma on memory recall and a vic-
tim’s capacity to participate in giving evidence.

The Chamber has outlined that, in assessing whether there exists an 
objectively justifiable risk to a witness, it will consider the nature of the 
witness’s testimony, the fact that the witness still lives within a geographi-
cal area of influence of the accused and their supporters, and whether the 
witness and her family are in the ICC Protection Programme.54 The 
Chamber will also consider the witness’s contemporary role, and the 
extent to which the witness may be recognisable.55 The existence of a 
direct threat is not a prerequisite to a finding that there exists an objec-
tively justifiable risk. Such a level of risk may also fluctuate over time, 
depending on the circumstances.56 Insofar as victims of SGBVC are con-
cerned, the Court should perhaps go further here, explicitly recognising 
that the nature of the alleged crimes should also be considered, given the 
potential far-reaching and devastating impact on victims.

There have also been two issues of note faced by the Prosecution in this 
case regarding the admissibility of evidence to support the proof of the 
SGBV charges. Firstly, after failing in its challenge to the Court’s jurisdic-
tion to hear the charges the subject of counts 6 and 9 (rape and sexual 
slavery of child soldiers), the Defence sought to oppose the admissibility 
of evidence on acts of rape and sexual slavery allegedly committed 
 personally by Ntaganda. However, the Court ruled that such evidence was 
admissible on a ‘case-by-case’ basis.57 Secondly, the Defence has sought to 
challenge the admissibility of expert witnesses called by the Prosecution to 
substantiate aspects of the credibility of testimony from victims of sexual 
violence; these include experts testifying on the variance in memory 
among trauma victims, and on the psychological harm suffered by victims 
of sexual violence. While the Court did declare one expert’s evidence inad-
missible on the basis that it fell within the Court’s own competence, the 
Court rejected the Defence’s applications in respect of other SGBV 
experts.58

This case, once again, reveals the ICC’s heightened sensitivity to the 
potential for re-traumatisation of victims of SGBV through their par-
ticipation in proceedings. It evinces the tensions that exist in the pros-
ecution of SGBVC, between duly supporting and protecting witnesses 
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while also ensuring that high quality evidence is placed before the Court. 
Accordingly, the case evidences how the exercise of discretion by the Court 
is inevitably influenced by its understanding of the nature of SGBVC and 
impacts on victims and their needs. It highlights the importance of effec-
tive victim participation and achieving gender justice and that the Court, 
its actors and its processes, recognise the gendered nature of SGBVC and 
its consequences, and privileges this in all aspects of its decision-making.

LeSSonS Learnt for adVancIng the ProSecutIon 
of SgBVc

The history of prosecuting SGBVC in the ICC reveals some significant 
achievements and challenges. As the discussion above highlights, some of 
these challenges are grounded in technical and practical difficulties associ-
ated with investigating and prosecuting crimes of this nature, whilst others 
reflect entrenched cultural and systemic barriers, resistance, and miscon-
ceptions prevalent in the Court itself.

The next section explores some of the key systemic challenges that con-
tinue to undermine the successful prosecution of SGBVC in the 
ICC. Despite the advances noted in the discussion above, this analysis is 
necessary to identify where further action might be directed in order to 
advance the prosecution of SGBV.

Prevailing Norms and Attitudes About SGBV

The strength of the ICC Statute, the Court’s policies and procedures, and 
other relevant instruments, can only be realised through effective imple-
mentation. Commentators have noted that it has been a ‘major struggle’ 
for the ICC to give effect to the new provisions directed to combatting 
SGBV (Chappell 2016, 103), with one key reason being that norms that 
ignore and deny SGBV and its nature, or which shame victims remain 
widespread (Bensouda 2014, 540). The conflict between ‘embedded 
gender- biased norms’ and the formal rules of international criminal law 
continue to pose a significant barrier in the prosecution of SGBVC, as 
informal norms fill gaps in formal rules, and distort or stymie them 
(Chappell 2014a, 184). Norms can also influence the Court, including in 
its interpretation and application of the RPE, which often result in out-
comes that work against victims and the prosecution of SGBVC (Halley 
2008, 119).
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In the investigation and charging of crimes, there is often a perception 
that SGBVC are too difficult to investigate, very often due to ‘gendered 
(mis)conceptions’ about SGBV victims being unlikely to want to testify, 
and about the unreliability of their evidence (Chappell 2014a, 185). This 
was the situation in the prosecution of Lubanga (Chappell 2014a, 191). 
Lubanga was ultimately convicted under Article 8(2)(e)(vii), for enlisting 
and conscripting children under the age of 15 into the FPLC, and using 
them to participate in armed conflict between September 2002 and August 
2003; for this, he received a 14-year sentence. However, despite this suc-
cess, the Prosecution in the Lubanga case received significant criticism, 
including in Judge Odio Benito’s dissenting judgment,59 for failing to 
include sexual violence charges in the indictment despite strong evidence 
of SGBVC (SaCouto and Cleary 2009, 341; Chappell 2016, 114–115). 
Indeed, the assumption that victims will not want to participate and testify 
in ICC prosecutions has not been borne out in practice. Between 2006 
(when the ICC’s first trial commenced) and 2011, 9910 victims applied to 
participate in ICC proceedings, with 5639 applications being lodged in 
2011 alone (Chappell 2014b, 582).

Evidence further suggests that there is a history of the Prosecution in 
the ICC undertaking investigations without sufficient planning, or an 
effective strategy regarding the investigation and pursuit of SGBVC 
(SaCouto and Cleary 2009, 341–342). In the Lubanga case, the 
Prosecution indicated that the need for expediency (the imperative to 
present charges before Lubanga could be released from DRC detention) 
led the Prosecution to pursue child soldier charges, which were perceived 
as easier to substantiate than charges of SGBVC (Chappell 2014a, 187). 
This type of ‘streamlined’ investigative strategy (Smith 2011, 480) shaped 
evidence that was ultimately presented in the case; it produced a certain 
narrative of events and was determinative of what emerged as the ‘gravest 
incidents and the main types of victimisation’ (Merope 2011, 320). In 
doing so, the strategy chose which voices would be heard in the case and 
muted other voices, thereby denying alternate accounts of events and nar-
ratives of victimisation. Furthermore, prosecutions that promote ‘efficient 
justice’ or ‘selective justice,’ rather than ‘gender justice,’ are risky and rep-
resent a liability not only in failing to ‘assist with the dismantling of nega-
tive gender stereotypes, but may in fact provide venues for their 
reinforcement’ (Grewal 2010, 68). Moreover, it denies female victims of 
sexual violence a sense of justice, and affirms that the priorities of justice 
are geared more towards the interests of legal authorities than recognising 
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victims’ experiences and providing them the opportunity to ‘narrate their 
pain’ (Chappell 2012, 44). This comes at a tremendous and unjustifiable 
cost to victims.

The prosecutor’s discretion when deciding which charges to include in 
an indictment affects not only their ability to adequately try the case, but 
also the lives of the victims. The charges have both a psychological and a 
symbolic effect on the victims. Particularly in cases of sexual violence, the 
victims suffer profound psychological trauma. When they come forward 
to report the crime, they move towards closure and coping with the expe-
rience. However, when the prosecutor brings charges that do not properly 
reflect their experience, they are not able to find closure, and may feel that 
their struggle has been ignored (Smith 2011, 485). Critics have high-
lighted that, in the Lubanga case, not only did the prosecutor have 2 years 
to investigate crimes of sexual violence and amend the charges, but there 
was ‘substantial’ obtainable evidence indicating SGBVC had been perpe-
trated (Chappell 2014a, 187). Smith (2011, 498) notes that the evidence 
provided by female child soldiers could also have supported charges of 
sexual slavery and rape, but that these were not properly investigated. 
Smith (2011, 498) criticises the prosecutor for neglecting the needs of 
victims and ‘ignoring these harms in exchange for a simplified trial.’ The 
apparent decision by the prosecutor to pursue ‘easier’ or ‘more obvious’ 
crimes is highlighted by Pritchett (2008, 292) as an example of gendered 
violence being sidelined or treated as secondary in importance to other 
crimes and agendas in the context of challenging timelines, budgets, and 
security situations.

Even when SGBVC are included as charges, there is a significant risk 
that these charges are dropped over the course of the investigation, pros-
ecution, and trial. In Grey’s 2015 study of prosecutorial discretion, it was 
observed that, between 2002 and July 2014, the prosecutor brought a 
total of 57 charges of SGBVC in the 20 cases where applications for arrest 
warrants or summons were made; the Pre-Trial Chamber (PTC) included 
51 of these. Furthermore, the prosecutor applied for confirmation of 35 
SGBVC charges in the 11 cases in which the PTC issued a decision on 
confirmation of charges; the PTC confirmed 20 of these. Significantly, 
the Prosecution did not secure any convictions for SGBVC in the three 
cases (Ngudjolo,60 Katanga,61 and Lubanga) for which the Trial Chamber 
had issued a judgment by July 2014 (Chappell 2016, 105). Even taking 
into account other factors, such as the increased burden of proof in 
SGBVC, SGBVC appear ‘particularly vulnerable’ to this ‘falloff ’ relative 
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to other charges (Chappell 2016, 104). In addition, 12 of the 20 charges 
of SGBVC brought by the prosecutor at the confirmation stage were for 
rape (as a crime against humanity and as a war crime) (Chappell 2016, 
106–107), reflecting a continued narrow view and understanding of 
SGBVC (Chappell 2016, 108).

Nexus Between High-Level Operators and SGBV

A further difficulty in the prosecution of SGBVC is that such crimes are still 
often viewed as private crimes committed by individuals; in particular, sex-
ual violence in war is seen as acts of ‘renegade soldiers,’ or as ‘incidental’ or 
‘opportunistic’ crimes which are not officially sanctioned, despite being 
‘tacitly encouraged or tolerated’ (SáCouto and Cleary 2009, 347–348).

Persistent framing of SGBVC as opportunistic acts obscures the strong 
role of military and political leaders in the perpetuation of these crimes 
(Mouthaan 2011, 791). Even when gender-based crimes are not explicitly 
part of the war strategy and victims are not overtly targeted for belonging 
to certain groups (Mouthaan 2011, 791), they can become more frequent 
and more violent when there are no measures taken by leaders to prevent 
or punish these acts, and eventually become central to the conduct of war 
(SáCouto and Cleary 2009, 348).

The prosecutor has noted that its focus on those who bear the ‘most 
responsibility’ for crimes means that personnel beyond high-ranking offi-
cers, including those lower down in the hierarchy, might escape justice, 
and as a result it has been noted that ‘in some cases,’ a wider investigation 
might be necessary (SáCouto and Cleary 2009, 346). Nevertheless, the 
Office of the Prosecutor (OTP) will likely concentrate on investigating, 
charging, and convicting only individuals with command-responsibility in 
conflict situations, as apart from easing evidence-gathering burdens, these 
individuals are considered to have been in the best position to prevent the 
crimes from being committed in the first place (Pritchett 2008, 293). 
However, the difficulty of creating a nexus between authorities and the 
individual acts of SGBV, when coupled with ‘prosecutorial omissions and 
errors,’ frequently means that acts of SGBVC go unpunished (SáCouto 
and Cleary 2009, 348).

The difficulty of prosecuting authorities for SGBVC is seen in the 
higher evidentiary standards that judges appear to place on cases involving 
SGBVC (SáCouto and Cleary 2009, 348). This is also reflected in the 
application of often erroneous standards of behaviour to victims of 
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SGBVC, including, for example, in the myth that ‘genuine’ victims of 
such crimes would have resisted or immediately complained (Chappell 
2014a, 185). There is also arguably a particular difficulty in attributing 
SGBVC. In relation to certain crimes, such as the killing of civilians, the 
jurisprudence of ad hoc tribunals such as the ICTY and ICTR demon-
strates a willingness to allow orders of authorities to be inferred from acts 
and omissions, and to allow circumstantial or pattern evidence to make a 
case (SáCouto and Cleary 2009, 353). However, there appears to be a 
greater reluctance to allow similar types of evidence to demonstrate the 
ordering of rape and sexual violence (SáCouto and Cleary 2009, 354; 
Chappell 2016, 36), which may reflect a view in these tribunals that sexual 
violence, as opposed to other forms of violence, falls outside a ‘superior’s 
scope of authority’ (SáCouto and Cleary 2009, 358).

In the Katanga case, the PTC majority ruling that the acts of rape and 
sexual slavery formed part of Ngiti strategies, but were not instrumental in 
the capture of Bogoro village, suggests that the PTC considered that phys-
ical destruction carried ‘greater weight in the purpose’ than the destruc-
tion of community structures by SGBV; this opens up the question of 
whether SGBVC were ‘held to a separate and unjustifiably higher stan-
dard’ (Stahn 2014, 821).

The OTP has acknowledged problems in establishing modes of liability 
in relation to SGBVC, and has proposed to explore arguing liability for 
commanders failing to take preventive measures under ICC Statute Article 
28 (OTP 2014, 31). In 2016, this intention was made good in the Bemba 
case, the first to feature a successful prosecution for command- responsibility 
under Article 28(a). The specific offences of which Bemba was convicted 
under this mode of liability included rape (committed by his Movement 
for Liberation of Congo (MLC) soldiers), both as a war crime and a crime 
against humanity. The Court found that, due to Bemba’s ‘effective author-
ity and control’ over the MLC, as its President and Commander-in-Chief, 
he was obligated to take measures (both personally and through the chain 
of command) to train and discipline his soldiers to respect the civilian pop-
ulation, and to provide adequate payment and rations such that his soldiers 
may have been dissuaded to pillage or rape for self- compensation.62 His 
failure to do so therefore attracted the necessary liability, despite no equiv-
alent charges being brought against Bemba in his individual capacity.

Perhaps a further example of a higher evidentiary burden in relation to 
SGBVC is that, in Article 8(2)(e)(vi), the ICC Statute requires that, for 
‘any other form of sexual violence’ to be a war crime, it must also constitute 
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a serious violation of Article 3 common to the four Geneva Conventions. 
No other violation listed under Article 8(2)(e) is given this heavy addi-
tional burden of proof (Halley 2008, 109). On the other hand, Bedont 
and Hall-Martinez (1999) have argued, however, that the wording of the 
statute implies that the enumerated crimes (rape, sexual slavery, etc.) are 
themselves grave breaches of the Geneva Conventions, and support the 
ICC’s capacity to indict SGBVC in multiple ways (1999, 71).

The Nature of SGBV

As sexual violence in conflict often occurs in private spaces and is driven by 
deeply entrenched patriarchal and discriminatory gender relations, gather-
ing evidence of SGBVC can be more difficult than for other crimes which 
have a more public element (Pritchett 2008, 293). In its 2014 policy 
paper on SGBVC, the OTP highlighted numerous challenges to investi-
gating SGBVC.  Firstly, it noted the practical constraints of conducting 
investigations in contexts of ‘ongoing conflict and lack of cooperation,’ 
and the often-inadequate support offered by States Parties (OTP 2014, 
24–25). Secondly, it noted that the issue of a lack of forensic or other 
documentary evidence, especially due to the passage of time, plagues 
investigations of SGBVC (OTP 2014, 25). There are also contextual bar-
riers to victims coming forward and reporting incidents of SGBVC; these 
include high incidences of psychological harms among victims, strong 
feelings among victims that bringing charges locally against their victimis-
ers would not bring any benefit, victim shame, and fear of ostracism and 
blame from their community (Smith 2011, 487–488); societal, cultural, 
and/or religious factors also discourage reporting (OTP 2014, 24–25). 
Such factors may also limit the detail that can be elicited from victims that 
do decide to come forward (Chappell 2014b, 584).

Women are particularly vulnerable to reprisals inflicted by their com-
munities and by perpetrators-at-large, due to these stigmas and traumas 
(Chappell 2014b, 583). However, Smith (2011, 489–490) argues that 
these are also reasons why it is important that the prosecutor bring charges 
for these crimes, noting in particular that the lack of accountability for 
SGBVC is a factor in their perpetration.

Other issues encountered by investigative teams include the difficulty in 
framing questions to victims, which risks exclusion of testimony, and the 
silencing effect that the presence of male investigators can have on victims 
(Merope 2011, 319).
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In the trial context, there is also a potential tension in the desires to, on 
the one hand, reduce victim-based testimony in a prosecution so that stigma 
and re-traumatisation is reduced, and on the other hand, produce a suffi-
ciently large pool of witnesses so that the ‘complex sexual violence charges’ 
in the context of mass atrocity can be made out (Stahn 2014, 821).

The consequence of these difficulties is that evidence of SGBVC some-
times emerges only during hearings for other crimes (Merope 2011, 319). 
Apart from making it difficult for prosecutors to compile evidence, they 
also mean that investigations will often be directed initially towards other 
crimes, and that, in initial charging, SGBVC can be neglected. Without a 
‘broad approach’ to the modification of charges, they can be sidelined all 
too easily (Merope 2011, 319). These factors also mean that, in contexts 
of limited OTP resources and the ‘streamlined’ approach to prosecution, 
SGBVC can be sidelined for ‘easier’ offences (Merope 2011, 321).

concLuSIon

The history of prosecuting SGBVC in the ICC reveals some significant 
advances, particularly in streamlining court processes and providing sup-
port to victims at trial. But there are many challenges and inconsistencies 
in the Court’s approach and within the broader prosecutorial and interna-
tional criminal justice landscape. It is important that the ICC seeks to do 
more to advance the prosecution of SGBVC, especially in ensuring greater 
recognition of the gendered nature of such crimes. Such advancements are 
‘critical to the process of empowering victims, marginalising perpetrators, 
recognising the severity and gravity of sexual violence, eliminating the 
historic misunderstanding of rape and sexual violence, and contributing to 
the elimination of sexual violence altogether’ (Green 2011, 531), as well 
as to reinforcing and maintaining the Court’s own legitimacy and power 
(Green 2011, 531–532).

The responses of international criminal law to SGBVC are arguably 
important in countering impunity for such crimes, however, weak or flawed 
criminal justice responses are dangerous and can further harm women sur-
vivors of SGBV. Criminal justice responses are a potent source of influence 
in defining and constructing normative values and standards of conduct, 
but its processes are not neutral mediators. It is important to also recognise 
that ‘the translation of harms to criminal sanction frequently produces 
multiple unintended consequences, including the re-inscribing of depen-
dency, victimhood and marginalization texts’ (Ní Aoláin 2014, 633); this 
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in turn risks entrenching gender inequalities and gender hierarchies that 
further subordinate and disempower women. The Court must be sensitive 
to such influences and seek to counteract them at every opportunity.

The discussion in this chapter has highlighted that the Court, its pro-
cesses, procedures, and actors continue to often weigh other interests above 
the interests of women victims of SGBVC, and that the exercise of discretion 
in the Court continues too often to be driven by misunderstandings (or, at 
best, poor understandings) of the nature of SGBV and its impacts on female 
victims. There is a risk that, if the Court’s approach to the prosecution of 
SGBVC is not rendered more strategic, gender sensitive, and victim centred 
in its focus and objectives, it will reinforce gender hierarchies and ultimately 
disadvantage women by further entrenching gender discrimination.

It is important that the Court responds to its gender mandate, and that 
the prosecution of SGBVC permits a full picture to emerge of the experi-
ences of victims (their narratives and accounts of events) and to be pre-
sented to the Court, the community, and the world at large. In other 
words, the totality of an individual victim’s experiences and collective vic-
tims’ experiences must be recognised. Victims must be enabled to share 
their lived experiences in ways that are sensitive, empowering, and authen-
tic to such experiences and not relegated as subordinate to other interests 
(O’Regan 2012, 1358; SáCouto 2012):

Recognising the full spectrum of harm GBV crimes inflict and charging such 
violence accordingly provides a method to transform the culture surround-
ing such violence. Ultimately, no statute or court decision can remedy the 
suffering endured by victims of sexual and GBV or ‘undo society’s gender 
constructs that so cruelly multiply their suffering to include shame and 
guilt.’ However, charging the perpetrators of such heinous atrocities for the 
full range of their crimes is an important and necessary step in changing 
societal attitudes that perpetuate sexual and GBV. Until sexual and GBV are 
truly given equal status in the hierarchy of crimes in the Rome Statute, and 
not just a ceremonious recognition, the ICC runs the risk of undermining 
its legitimacy and delivering only selective justice. (Green 2011, 541)
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CHAPTER 11

Speaking from the Ground: Transitional 
Gender Justice in Nepal

Punam Yadav

IntroductIon

A decade of civil war commenced in Nepal in 1996 when the Communist 
Party of Nepal (Maoist) initiated military action against the government.1 A 
Comprehensive Peace Agreement (CPA) was reached in 2006, which saw 
the end of the People’s War. During the ten years of war, hundreds of thou-
sands of people were displaced, thousands of people were killed and hun-
dreds of people disappeared. In addition, people lost their livelihoods and 
faced sexual violence, young women became widows, people were trauma-
tised and there was huge youth migration; the impacts of the conflict are 
still being felt today. Although the war impacted the whole country, wom-
en’s experiences were compounded by discriminatory socio-economic 
structures, gender roles and unequal power relations in Nepalese society.
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Soon after the CPA, peacebuilding efforts were initiated by the govern-
ment, non-government and civil society organisations and the international 
community. A new Ministry, the Ministry of Peace and Reconstruction 
(MoPR), was established in 2007 with the aim of facilitating transitional 
justice and peacebuilding processes. Peacebuilding activities were carried 
out by various government agencies, United Nations bodies, NGOs, 
INGOs and donor agencies. Women’s rights organisations used UN 
Security Council Resolution 1325 to advocate for the special rights of 
women in post-war Nepal (Abdela 2011). Nepal adopted a five- year 
National Action Plan (NAP) on UNSCR 1325 and 1820  in 2011 to 
address the special needs of women.2

Today, most peacebuilding efforts have concluded. The government 
does not see the need for ongoing peacebuilding as it believes that Nepal 
is no longer in conflict and has asked all development partners to redirect 
programmes to reconstruction and rebuilding (see Yadav 2017a). Many 
victims of the conflict, however, are still waiting for justice and consider 
that transitional justice has just begun.

Establishing a high-level Truth and Reconciliation Commission was one 
of the main agendas of the CPA and a requirement of the Interim 
Constitution (2007),3 nonetheless it was over a decade before the TRC was 
established in 2015, alongside the Commission of Investigation on Enforced 
Disappeared Persons (CIEDP) (Bisset et al. 2014). Both Commissions were 
given a two-year time frame in which to report. At the time of writing, four 
months were left to finish their work. The TRC and CIEDP have said that 
two years is insufficient to investigate the over 65,000 complaints received. 
Both Commissions have requested an extension and are awaiting a reply 
from the government.4 The slow progress made by both Commissions and 
the uncertainty about the Transitional Justice (TJ) process is undermining 
people’s confidence in the work of the Commissions (ICTJ 2017).

This chapter is an outcome of my work on Nepal for the last 20 years, 
and is based on my analysis of 140 interviews carried out over a ten-year 
period. The chapter also reflects my own experience of living and working 
in Nepal during these conflicts. Nepal presents a unique opportunity to 
study gender justice in the aftermath of war for a variety of reasons: firstly, 
due to the nature of women’s involvement in the war, both as victims and 
as perpetrators of violence. Secondly, because during the conflict a very 
successful women’s movement both inside and outside the Maoist move-
ment led to increasing women’s participation in all sectors, but particu-
larly in politics. Finally, despite all the successes and a radical change in the 
status and perception about women (see Yadav 2016b), Nepalese women 
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are still far from receiving justice or equality. This chapter critically 
examines gender justice in post People’s War Nepal, and argues that 
despite a very successful women’s movement, women still have not been 
able to receive justice. Although issues of gender have been identified in 
post- conflict interventions, this has not made a significant difference to 
the lives of women impacted by the war. Moreover, transitional justice 
processes themselves have been used as a political tool to silence victims 
and human rights organisations. The state has used a ‘delay and dilute’ 
approach to distract people and to delay the transitional justice process. 
For example, the TRC has been used to demonstrate to the international 
community that Nepal has a mechanism in place to deal with conflict-
related human rights violations, while actual progress in the work of the 
Truth and Reconciliation Commission (TRC) has been very limited.5

Transitional justice has been narrowly conceived in Nepal, effectively 
referring only to the two Commissions, the TRC and the CIEDP, both of 
which recognise certain types of human rights violations and ignore oth-
ers. The narrow definition of ‘conflict’ that is being investigated through 
transitional justice processes recognises only the People’s War, and does 
not address other armed conflicts which took place in Nepal during the 
civil war and after the CPA was signed, such as the extrajudicial killings 
during the Madhesh movements of 2007, 2015 and 2016 (see Nayak 
2011; Shah 2017). The victims of these conflicts are excluded from the 
transitional justice process. These criticisms of transitional justice in Nepal 
will be explored in detail throughout this chapter.

LookIng Back: a decade of confLIct In nepaL

The background to the outbreak of the civil war in 1996 lies in dissatisfac-
tion with the pace of change after the reestablishment of a constitutional 
democracy in 1990. Nepalese citizens initially had high expectations from 
their newly elected democratic government. However, instability within 
the government, and disagreements over power-sharing arrangements 
between the political parties led to public frustration; within just over five 
years, two elections had taken place and several coalition governments 
were formed (Yadav 2017b). People wanted change and expected better 
governance from a democratically elected government, but were disap-
pointed when their needs were not addressed (see Yadav 2016b; Thapa 
and Sharma 2009). Frustrated with the situation, the Communist Party of 
Nepal, who followed the Maoist ideology, took up arms against the gov-
ernment. The civil war started in remote villages of Nepal in the western 
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hills (see Thapa and Sijapati 2003; Pathak 2005; Pandey 2010). The 
Maoists’ radical agenda included the aim of eliminating all kinds of dis-
crimination at a time when people wanted change, and they subsequently 
attracted significant support, including among women who made up 
around 33 per cent of Maoist combatants (See Yami 2007; Yadav 2016b).

The Maoist Party espoused the rejection of discrimination based on 
class, caste, ethnicity, religion or gender (Luna et al. 2017). The security 
situation promoted a sense of equality and solidarity, as whoever joined 
the Maoist movement knew that they might be killed at any time by the 
security forces. Therefore, members had to cooperate and keep faith with 
each other, united in their aim to liberate people from poverty and mar-
ginalisation. Women were given equal opportunity in all aspects of the 
Maoist Party, and also took up command of Maoist battalions. This was at 
a time when Nepalese society did not readily accept women in combat 
roles or believe that women would be able to fight on the battlefield on an 
equal footing with men; this belief was evident in women’s under- 
representation in the Nepalese Army (see Chauhan 2017). Although the 
army started recruiting women in 1961, they were initially only allowed in 
non-combat support roles such as technical, medical or legal advisory 
posts.6 As the Maoist movement spread across the country, the govern-
ment felt the need to recruit women to counter the female Maoist com-
batants, and the Nepalese Army opened its door to women in combat 
roles in 2004 (Pariyar 2016). Although this was out of necessity, it was 
nevertheless an historic achievement for women in Nepal, opening up new 
possibilities for women in a previously male-dominated space.

While some previously restricted spaces were opening up for women, 
social space was shrinking, especially after the announcement of the state 
of emergency in 2001. People could not move freely. In some parts of the 
country where Maoist forces held power, people needed a permit to enter 
or leave their own village. This was for security reasons as the Maoists did 
not want any unknown people spying on them; however, it put people’s 
lives in danger. Carrying a permit made you readily identifiable as coming 
from a Maoist area. There were security checkpoints every few kilometres 
and at each checkpoint, people were interrogated. Women and girls felt 
more vulnerable as they were stopped, asked unnecessary questions and 
harassed (Yadav 2016, 2017b); this was also my own experience while 
travelling for my work during the war.

The whole social structure was suspended during the heightened con-
flict, especially between 2001 and 2006. A curfew was imposed every 
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night in some parts of the country where the Maoists held control. A war 
widow,7 wife of an army soldier who was killed while fighting the Maoists, 
commented about the impact of this:

It was very difficult during the heightened conflict. Maoist[s] blew up all the 
police posts in the villages so police started coming to the District 
Headquarters. There were more police than the people. We had curfew 
every night. Most of the men had left the village. They had either displaced, 
migrated to another country or had joined Maoist so mostly women were 
left in the villages. We couldn’t go anywhere at night. We had to switch off 
the lights early in the evening and all of us [whole family] slept in one room.

She further added that

There were several cases where army and police got married with local girls 
and left them. They promised the girls that they loved them. In some cases, 
they even had children but they left the village without telling anything to 
these girls. There are several cases like that. These girls have nothing now. 
Their husbands cheated them and they have not received any compensation 
from anywhere.

These single mothers are today not just facing socio-economic chal-
lenges but have also been deprived of a basic human right—the right to 
pass their citizenship on to their children. According to the new 
Constitution 2015, they have to prove the identity of the father of their 
children (see Baniya et al. 2017). The women I interviewed who had been 
abandoned by their husbands said they do not even know where their 
former husbands came from, and they have no idea where they are now. 
Moreover, most of the men who were killed or went missing were young 
men, so a significant number of young women became widows (Yadav 
2016a). Because of the lack of men in the family, women were pushed into 
the public sphere doing jobs that they had never done before (see Yadav 
2016b). Many women faced sexual violence at the hands of both security 
forces and the Maoists (HRW 2014). As the conflict escalated, people felt 
trapped between the warring parties and many left their villages.

Impact of the peopLe’s War

During the People’s War, violence from both sides resulted in over 
13,347 people killed (INSEC 2008), 2874 people disappeared8 and over 
200,000 people displaced (see Yadav 2017; IDMC 2006). These figures 
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are estimates, and the actual numbers are believed to be much higher 
(Yadav 2016). The United Nations Office of the High Commissioner for 
Human Rights (UNOHCHR) reports that 90 per cent of those who 
went missing were men; the majority of them were married (81 per cent), 
with around 71 per cent aged between 18 and 35 years (UNOHCHR 
2006), leaving an unprecedented number of young widows. People lost 
property and livelihoods, schools and health posts were closed, bridges 
were blown up, people were psychologically traumatised and some suf-
fered serious physical injuries, women became heads of the households 
and displaced people faced various challenges (see Yadav 2016, 2017).

There was no Internally Displaced Persons (IDP) policy in Nepal until 
2007. People who fled during the war were not recognised as IDPs, which 
also meant there was no protection or support provided by the govern-
ment. Since Kathmandu was perceived to be a safer place, most IDPs 
appeared in Kathmandu. There were no IDP camps in Kathmandu, and 
people who had fled stayed with relatives, rented flats or single rooms 
based on what they could afford, and others lived in slums (Yadav 2007).

The IDP policy was adopted in 2007, however, because of the lack of 
monitoring, registration and assessment of IDPs it is difficult to accurately 
estimate the total number of people displaced during the conflict (IDMC 
2006). The Ministry for Peace and Reconstruction only registered 89,000 
of an estimated 200,000 + IDPs (IDMC 2015), and only 25,000 of these 
received assistance from the government (NPTF, 31 December 2012). 
The Internal Displacement Monitoring Centre reports that 50,000 people 
are still displaced.9

According to Caritas (2005), the majority of those displaced during the 
war were women and children. The reason for their displacement was pri-
marily associated with the male members of their family. For example, they 
were either wives or widows of army personnel, Maoist fighters or political 
leaders, or victims of rape and sexual violence, or they were forced to leave 
their village due to threats to their husbands or other family members (see 
Yadav 2007). The heightened vulnerability of women to displacement is 
highlighted by one woman:

I am from Rolpa where Maoists started their revolution. My father was a 
village leader from Nepali Congress Party. With the escalation of the con-
flict, Maoists started sending death threats to him so he was forced to leave 
the village. He started living in the District Headquarters. My brother was 
studying there so even I went along with them. We had sufficient wealth at 
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home. Police started staying in our house in the village. We were not in a 
position to say anything to them due to fear of being blamed that we were 
supporting the Maoists. We just kept quiet. The Maoists burnt our house 
because police stayed there… one day Maoists came to my new place and 
killed my father in front of my eyes. I fainted for almost 8 hours. When my 
father was killed, I felt as if the entire foundation of our existence had ended. 
I couldn’t stay in that place any longer. My family was scared that the 
Maoists would harm my brother too so we (my brother and I) came to 
Kathmandu though I didn’t have any means to survive.10

Another displaced woman said:

I was leading a very good life in village. Though the conflict has also affected 
our village, we didn’t have much problem. One day a group of security per-
sonnel came to my home and started asking many questions. Though I was 
not involved in any political party and didn’t have any connection with 
Maoists, the security personnel forced me to go with them for investigation. 
They took me to a place and put me into a room. I was raped several times 
by many security personnel. After two days they released me saying that if I 
tell anybody about the rape then they will kill me and my family. I came back 
to my home but the people were looking to me with lots of doubt. When I 
came back, although I did not tell anyone about the incident, they behaved 
with me differently but I kept quiet and stayed there for three months. I was 
just 22 years old at that time. After sometime I came to know that I was 
pregnant. As an unmarried woman, our society did not approve of me being 
pregnant therefore told my mother about what happened. There was no 
option for me than leaving home hence I left the village and came to 
Kathmandu.11

Displacement is not just about physical relocation but also about loss 
of livelihoods, loss of property and loss of social ties (see Ahmad and 
Lahiri- Dutt 2006). During displacement both women and men face dif-
ficulties, but women experience these more acutely then men do. El Jack 
argues that, ‘whatever the cause, displacement is a source of human rights 
violations and results in distinct types of disadvantage for both women 
and men’ (2003: 14). Women’s vulnerability depends upon their status 
pre- conflict and their exposure to the public sphere before displacement. 
Due to traditional divisions of labour, women in Nepal were mostly lim-
ited within the private sphere, but sudden displacement pushed them to 
the public sphere for which many were not prepared, heightening their 
vulnerability (Yadav 2007, 2017b). Displaced women were mostly from 
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the rural villages of Nepal and had no formal education. They had never 
previously been exposed to an urban environment and faced significant 
challenges after relocating to Kathmandu.

Displacement places additional burdens on women, which impacts on 
their interpersonal relationships (Lwambo 2013). Another respondent 
was displaced with her husband, three children and her father-in-law dur-
ing the war. Since their displacement, she has become the breadwinner of 
the family. She said:

Initially, it was difficult for us to adjust in the city. We had to work for sur-
vival therefore I worked as a labourer in construction site in the beginning. 
The work was tough and money was very low. Besides, there was no regular-
ity. I didn’t get work every day so I quit this job. There are many displaced 
families in the city. Consequently, the demand for employment is high 
because of high influx of IDPs in Kathmandu. I wasn’t afraid of working 
hard but it was hard to find a job. I do not have a formal education thus 
can’t get a decent job. I planned to make use of the skill I had for income 
generation. I started making plates and bowls made of leaf and sell them at 
Basantapur. These plates and bowls are used for religious purposes. Not 
many people have the skill to make them in the city. Everyone knows back 
in the village. I have been doing this for a few years now. I sit outside this 
temple and sell them to avoid shop rent. Although I make some money 
from this business, it is difficult to meet our daily expenses. My husband 
doesn’t work. He stays home the whole day. He was fine back home but 
something has gone wrong with him ever since we came to Kathmandu.12

She also spoke about experiencing domestic violence, saying that while she 
had a good relationship with her husband back in the village prior to the 
war, now her husband frequently beats her. Studies carried out elsewhere 
suggest that ‘Internal displacement can lead to high unemployment and 
role loss among men, increased use of alcohol and increased domestic 
violence’ (Shackel and Fiske 2017, 7).

Many displaced young women and girls, with few resources or educa-
tion, could only find work in cabin restaurants and dance bars, where they 
are often subject to sexual violence (Yadav 2017b; IRIN 2008).13 The 
violence faced by these young women is not included in Nepal’s transi-
tional justice mechanisms.

The wives of disappeared people also suffered specific challenges. One 
interviewee whose husband went missing for several months spoke of the 
compounding difficulties his disappearance caused,
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I went into depression. I was worried about my husband and children and 
to top it, I had to face the house-owner’s nagging and humiliation. My fam-
ily didn’t provide any support. I finished all our savings trying to find him. I 
just wanted to save my husband and did everything I could and spent all the 
money I had. However, things began getting difficult and there were times 
when I didn’t have anything left to eat. I never bought vegetables when my 
husband was missing. Sometimes, people would bring me rice and some 
gave me vegetables and that’s how I managed. I could skip meals and live on 
but I had to pay my rent. Therefore I borrowed from wherever I could. All 
my worries started to fall on me at the same time. My tensions were mount-
ing up and wrecking me from within. I was disheartened by the society and 
the humiliation meted out by them. They looked at us as if we had commit-
ted a crime. My husband was Maoist. Neighbours did not even let their 
children play with our children. Because of all of these, I couldn’t sleep at 
night. I sweated profusely and my heart ached. I was worried about what 
would happen to my children if something goes wrong with me. I was 
scared whenever any man came to my room [she had rented only one room] 
because I was scared what others would say. My husband’s family already 
had blamed me and wanted to kick me out of the house.14

Abandoned by her husband’s family and facing strong social stigma as 
the wife of a Maoist, she had to move house eight times in two years. As 
women’s identities are seen as closely related to the identity of their hus-
bands, father and sons, women experienced significant impacts on their 
lives after their male relatives went missing (Yadav 2007).

Another respondent explained her loss of mobility when her husband 
lost both his legs during the war. She cared for him all the time so she 
started a small business so that she could manage the household chores, 
look after her husband and also earn an income for the family’s survival. In 
addition to the direct impacts of conflict, women also suffered indirect 
impacts such as dangerous and exploitative work, domestic violence, care 
burdens, stigma and trauma.

Women who fought with the Maoists as combatants also suffered 
from physical and mental torture in detention, and were subject to sex-
ual violence and abuse by the security forces. A recent report found that 
women ex-combatants faced ‘some of the gravest challenges in the tran-
sition period’ (Baniya et al. 2017, 7). The special needs of women ex- 
combatants were not included in the demobilisation mechanisms (Baniya 
et al. 2017). Most of these female fighters were from the rural remote 
areas of Nepal, from poor economic backgrounds and with no education, 
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which limits their employment (Baniya et  al. 2017). In addition, the 
report suggests that women ex-combatants and their families are also fac-
ing psychological problems. The ex-combatants who had inter-caste mar-
riages, especially those who had married an upper-caste male, are having 
problems as they are not accepted by their husbands’ families, posing a 
challenge for their reintegration (Baniya et al. 2017). Only a small num-
ber of female ex- combatants were integrated into the Nepalese Army.

LookIng forWard

Although over a decade has passed since the CPA in 2006, people affected 
by the war are still waiting for justice. Over 50,000 people displaced dur-
ing the war remain displaced. Additional people who were displaced due 
to other types of conflicts, which erupted soon after the CPA, are not seen 
as conflict victims. The wives and families of the missing are still waiting 
for justice. The survivors of rape and sexual violence have not received any 
support. Women who were forced into prostitution during the war are not 
even seen as conflict victims, nor are people who were impacted by other 
types of conflict, and are excluded from transitional justice processes 
(Yadav 2017b). Some victims and survivors have moved on with their 
lives, transformed their situations and now have different needs and aspira-
tions for life (Yadav 2016b). However, these new needs have not been 
considered in transitional justice processes in Nepal.

During the ten years of war, especially after the announcement of a 
state of emergency in 2001, the nation was ‘partially functional’, making 
it challenging for development organisations to operate in such a restricted 
environment. The Maoist movement opposed international interventions, 
and the abduction of some NGO workers sparked widespread fear. 
Development work slowed down significantly during the war. After the 
CPA, Nepal was once again open to the international community; interna-
tional interest in Nepal blossomed and a lot of money started coming into 
the country for peacebuilding.

The National Peace Trust Fund (NPTF) was established in 2007, a 
consortium funded equally by the Government of Nepal and development 
partners. The overall aim of the NPTF was ‘to support the implementa-
tion of the Comprehensive Peace Accord (CPA) and subsequent peace 
agreements’.15 The mandate of the NPTF included to coordinate, fund 
and monitor all peace-related activities and peace processes. The NPTF 
works in four clusters and one of them is ‘Security and Transitional Justice’. 
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However, it has a limited scope and finite resources, and only a small 
number of people have benefitted from it.16 The NPTF has finished two 
phases of its programme since its formation. The third phase is still under-
way, ending in 2017. However, the government has recently proposed 
that the Ministry of Peace and Reconstruction (MoPR) will no longer be 
a separate Ministry but will be merged with the Office of the Prime 
Minister and Council of Ministers. Although this decision has not yet 
been finalised, if it proceeds it will impact on peacebuilding in Nepal. 
This proposed restructuring suggests that peacebuilding is no longer seen 
as important in Nepal, and therefore there is no need to have a separate 
Ministry.

Nepal has received a score of 72 per cent for the successful implementa-
tion of the CPA.17 However, this percentage does not correspond to the 
reality that the TRC and CIEDP have not even started their investigations 
and the victims are still waiting for justice. Maoist ex-combatants who 
were raped during the war by the security forces are now speaking about 
their experiences, but nothing has been done to bring the perpetrators of 
sexual violence to justice. A senior officer from the Ministry of Peace and 
Reconstruction commented that there is no evidence of rape or sexual 
violence, and therefore it is not a priority.18 Small-scale studies carried out 
by the international community provide an indication of the likely inci-
dence of rape and sexual violence during the conflict (e.g., Human Rights 
Watch 2014). However, the government officer said, ‘those small-scale 
studies cannot be taken as authentic research. There has to be a substan-
tive research’.19

According to research carried out by the International Committee of 
the Red Cross (ICRC 2009), post-conflict needs are different for different 
people in Nepal, and their priorities also differ. The lived experiences of 
women ex-combatants are different to those of civilians. They have suf-
fered differently and therefore have different needs. The ICRC (2009, 9) 
reported a number of justice priorities among the families of disappeared 
in Nepal, including the need to know ‘the whereabouts’ of a missing per-
son; ‘compensation’, including free education, medical treatment and jobs 
for family members; and, punishment of those responsible. Eighty-five per 
cent of the families wanted the remains of their missing loved ones, pre-
sumed dead, to be returned. ‘Prosecution is often regarded as the most 
important component of justice’; however, these findings highlight that 
‘economic support and truth are also crucial contributors to the families’ 
conception of justice’ (ICRC 2009, 26). A small number of the families of 
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disappeared persons received compensation of Rs.100,000. Beyond this, 
modest support has come from NGOs and other agencies providing assis-
tance, and from political parties (ICRC 2009).

Some efforts have been made by the government, NGOs and interna-
tional community to support the victims of the conflict, but these efforts 
have been ‘one-off’ rather than part of a coordinated effort. This frag-
mented support has had limited effects in meeting the needs of survivors. 
Even those who were entitled to receive some support from the govern-
ment had challenges in accessing the money because of their gender. A 
war widow shared her experience,

I was only 20 years old then when I became a widow. Everyone was saying 
that I will marry again. I won’t stay like this. As soon as my husband died, 
my father in-law started talking about it. He said I will get married again so 
the compensation that the government was going to give me [her husband 
was in army] should go to him. He said if I get the money, I will run away 
with someone else. On the fourth day of his death, my father in-law went to 
the CDO office saying the money should go into his account, not to his 
daughter in-law. Later on he agreed to give that money to me but it was 
deposited to my fixed account. I can’t spend that money until my daughter 
turns 18.20

Although this woman eventually managed to access compensation, the 
restrictions meant that she could not spend the money until her daughter 
turned 18—a 16-year wait. In other cases, parents spoke of being unable 
to claim any compensation after losing the only breadwinner of their fam-
ily, their son, as only wives were entitled to compensation.

The TRC has become highly controversial. Apart from the long delay 
in its establishment, there are major concerns over near blanket amnesty, 
non-compliance with international law and standards and the lack of con-
sultative processes with victims or civil society (ICJ 2017). The TRC and 
the CIEDP were set up in February 2015 with a mandate to investigate 
human rights violations which had taken place during the war. However, 
these Commissions only started their work in March 2016 after the gov-
ernment had passed the necessary regulations.21 During the four-month 
registration period between April and July 2016, the CIEDP received 
3000 complaints22 and the TRC has received 62,000 complaints. 
Investigation into these complaints has only just begun and, with only 
four months remaining in each Commission’s term, investigations are 
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unlikely to be concluded. Both Commissions have sought extensions to 
their terms and are awaiting a no response from the government.

Despite continuous criticisms from human rights organisations and the 
international community for not following international standards (eKan-
tipur 2017), the TRC claims that gender sensitivity has been ensured in all 
its procedures. Two members of the TRC, out of five, are women.23 A 
member of the TRC commented that this was to ensure that women 
would be able to share their stories. Although the confidentiality and the 
security of victims are described as their top priority,24 there remain serious 
challenges including both social stigma and a lack of community trust in 
the TRC’s ability to ensure safety. A member of TRC said, ‘due to the 
patriarchal society and stigma attached to sexual violence, even those who 
were the victims of rape are not speaking openly. They say they were tor-
tured but do not mention anything about the rape, which poses a chal-
lenge for the investigation’.25 Other problems include ensuring the security 
of the victims, as both victims and perpetrators live in the same commu-
nity. People are losing faith in the Commission because of its slow pro-
cesses and its politically-motivated appointments (Baniya et al. 2017).

Advocacy Forum, an NGO that has been actively involved in lobbying 
and advocating for the rights of the victims in Nepal, argues that

Transitional justice is not synonymous with prosecutions of past violations 
but has wide-ranging objectives which include: finding the root causes of 
the conflict, addressing and attempting to heal, divisions within society; 
truth-seeking, providing justice and reparations to a victim, holding those 
responsible accountable for their acts; ending the culture of impunity; deter-
ring future human rights violations; restoring the rule of law, etc.

I would add that transitional justice is not only about seeking truth, 
restoring the rule of law and ending the culture of impunity, but also 
about addressing the gendered consequences of war. Not all of the people 
who have been the victims or the survivors of war in Nepal want prosecu-
tion. They have experienced conflict differently and therefore, justice 
means different things for them. For many women, especially the rural and 
poor, economic justice is a priority (ICRC 2009).

In Nepal, there seems to be a disconnect between transitional justice 
mechanisms and other post-conflict relief programs. Truth-finding and 
making perpetrators accountable are only partial aspects of justice. It has 
now been ten years since the war notionally ended with the signing of the 
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CPA. While people have been suffering from the impacts of war, they have 
moved on with their lives despite the problems that they have had to face. 
Some people have been able to transform their lives. Conflict has become 
a vehicle for empowerment for some. However, there has not been any 
attention paid to the new and emerging needs of women in Nepal. As I 
have argued elsewhere, the National Action Plan on UNSCR 1325 and 
1820 was developed through a very consultative process and the voices 
and concerns of victims were included (Yadav 2017b). However, the 
implementation of the Plan remains a challenge, and it has not had much 
impact on improving women’s lives. Only a small number of women have 
benefited from the program implemented under the National Action Plan 
(Yadav 2017a). The National Action Plan on UNSCR 1325 is not seen as 
part of the transitional justice process, limiting its impact on ensuring gen-
der issues are fully addressed.

concLusIon

In the decade since the CPA, Nepal has faced challenging times dealing 
with the crimes committed during the conflict while also facing ongoing 
ethnic conflicts and political instability. The devastating earthquake of 
April 2015 added to already strained resources; over 9000 people were 
killed during the earthquake and millions of people were displaced.

Although the government started discussions on transitional justice as 
soon as the peace agreement was signed in 2006, the transitional justice 
process was stalled for ten years. The narrow definition of transitional jus-
tice applied in Nepal, the lack of understanding about appropriate pro-
cesses, limitations of time and resources, legal obstacles, a lack of 
accountability, political instability and a lack of political will to address 
gender injustices within the framework are some of the many challenges to 
achieving justice. The transitional justice process has been used to demon-
strate to the international community that Nepal has a mechanism in place 
to deal with conflict-related human rights violations, while little action 
actually takes place.

The current transitional justice process in Nepal focuses on retributive 
and restorative justice and does not consider structural issues such as ‘the 
economic, social and cultural inequalities that fuel conflicts’ (Aguiree and 
Pietropaoli 2008, 356). The process is based on a narrow definition of 
who constitutes a victim, and the TRC will not look beyond its nine 
defined categories of ‘grave violations of human rights’, which means that 
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most of the issues highlighted in this chapter will not fall under the current 
TRC mandate.26 Although Nepal has shown some sensitivity towards gen-
der by engaging with some of the gendered human rights violations, 
 gender has largely been instrumentalised within the transitional justice 
process to achieve other political goals. Despite constant pressure from 
women’s rights organisations, gender sadly remains a side issue in Nepal’s 
transitional justice process.

notes

1. See 40-point demands that Maoist submitted to the government in 
February 2006, http://www.satp.org/satporgtp/countries/nepal/docu-
ment/papers/40points.htm

2. Government of Nepal, National Action Plan on the Implementation of the 
United Nations Security Council Resolution 1325 and 1820, (2011–
2016) (Kathmandu: Ministry of Peace and Reconstruction, 2011), http://
www.kpsrl.org/uploads/debatten_discussies/nepals_national_plan_of_
action_english.pdf.

3. The Interim Constitution of Nepal 2007, available at http://un.org.np/
node/10500 (Accessed on 27 March 2017).

4. See  http://www.trc.gov.np/ and also see http://www.ciedp.gov.np/
index.php.

5. See interview with Dr Madhabi Bhatta, a member of TRC https://www.
youtube.com/watch?v=MQZJ5USZP6I&feature=share.

6. See http://www.nepalarmy.mil.np/wia.php.
7. Interview 10 June 2012.
8. See for the name list of the missing people http://www.ciedp.gov.np/

uploads/files/bepatta%20name%20list%202073-8-13.pdf.
9. See for details about why IDPs have not return to their villages and risk 

associated with their displacement IDMC and NRC.  NEPAL: Failed 
implementation of IDP Policy leaves many unassisted: A profile of the 
internal displacement situation 28 January, 2010, available at http://www.
internal-displacement.org/assets/library/Asia/Nepal/pdf/Nepal-
January-2010.pdf (accessed 6 April 2017).

10. Interview 11 December 2006.
11. Interview 16 October 2006.
12. Interview 22 November 2006.
13. Cabin restaurants are registered as restaurants. However, they have small 

cabins where customers can sit and eat. Although they are called restau-
rants and bars, they function as semi brothels, where women and girls who 
work there are forced to serve the clients (see Yadav 2017b).
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http://www.ciedp.gov.np/uploads/files/bepatta name list 2073-8-13.pdf
http://www.ciedp.gov.np/uploads/files/bepatta name list 2073-8-13.pdf
http://www.internal-displacement.org/assets/library/Asia/Nepal/pdf/Nepal-January-2010.pdf
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14. Interview 25 November 2006.
15. For details about NPTF, see http://www.nptf.gov.np/index.php.
16. See the details about the NPTF-supported projects under the Security and 

Transitional Cluster’ http://www.nptf.gov.np/content.php?id=242.
17. See https://peaceaccords.nd.edu/accord/comprehensive-peace-agreement.
18. Interview 18 July 2016.
19. Interview 18 July 2016
20. Interview 12 June 2012.
21. See ICTJ, Background: 10 Years After Civil War, Victims Continue 

Demand for Justice, available at https://www.ictj.org/our-work/regions-
and-countries/nepal (Accessed 6 April 2017).

22. ICTJ https://www.ictj.org/our-work/regions-and-countries/nepal 
(accessed on 27 March 2017).

23. Also listen to the Radio Interview of Dr Madhavi Bhatt, member of TRC, 
20 September 2017 https://www.youtube.com/watch?v=MQZJ5USZP
6I&feature=share.

24. Interview 2 October 2017.
25. Interview 2 October 2017.
26. http://www.trc.gov.np/about-us.
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CHAPTER 12

Quechua Women: Agency in the Testimonies 
of the CVR—Peru Public Hearings

Sofía Macher

IntroductIon

Peru suffered an internal armed conflict over the period 1980–2000 
started by the Maoist group the Shining Path. Shining Path started a war 
against the Peruvian state to take power, impacting on almost the entire 
national territory, causing thousands of deaths in its majority indigenous 
population,1 great destruction of infrastructure and economic losses pri-
marily in agriculture.

During the internal armed conflict, the human rights of the civilian 
population were violated by both the Maoist Shining Path group and the 
Peruvian army. But an official history of the conflict was imposed in Peru, 
which denied the responsibility of the army for human rights violations. 
Rather, this official history indicated that the victims at the hands of the 
army were combatant members of subversive groups. The official version 
of the history of the conflict silenced and lied about the suffering of 
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thousands of victims in rural areas.2 This increased the suffering of these 
people, who were again excluded and whose experiences were denied. 
They remained the ‘others,’ not seen as an integral part of Peruvian soci-
ety: the insignificant ones.

In 2001 the transitional government established a Truth and 
Reconciliation Commission (the Comisión de la verdad y Reconciliación or 
CVR). The mandate of the CVR was to document what happened to the 
victims. For the first time, the experiences of the victims of the internal 
armed conflict were a matter of public interest.

The CVR organised public hearings to receive oral testimonials from vic-
tims of the conflict, thereby creating a unique democratic space in Peru. This 
chapter analyses the agency and strategies of six Quechua women3 who chal-
lenged the hegemonic ‘official’ history of the conflict, projecting their identity 
into the public sphere and representing others in their oral testimonials before 
the CVR. The oral testimonial proved to be an essential tool to deconstruct 
and rebuild the image of the ‘other’ that had previously dominated. This 
chapter closely analyses the testimony of these six women, examining their 
speech strategies, social roles, the representation of others, the representation 
of the story of the conflict, their search for recognition and their demands to 
the government. This analysis reveals that Quechua women took the oppor-
tunity given to them by the CVR and managed to give a new meaning to the 
story of the armed conflict. The stories they told highlighted the social con-
struction of victimhood. The women’s testimonies reveal how they were able 
to take the status of ‘victim’ as a vehicle for agency and for regaining a fuller 
experience of personhood. The democratic institutional framework in Peru 
has limited opportunities for participation of indigenous women. However, 
the public hearings of the CVR proved to be a space that opened up, even 
though momentarily, a space of active citizenship for Quechua women.

the Comisión de la verdad y reConCiliaCión

The Truth and Reconciliation Commission (TRC) of Peru was created by the 
President of the transitional government in June 2001. It was the twenty-
second TRC to be created internationally. The two truth commissions that 
most influenced its establishment were the Guatemalan Commission for 
Historical Clarification (and in particular its extensive database of interviews 
from those who testified) and the South African TRC (in particular the public 
hearings aspect). It was made up of 12 commission members (ten men and 
two women). The commissioners were all Peruvians, with no members of the 
indigenous Quechua community appointed, despite the disproportionate 
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impact the conflict had on the Quechua people. The Commission ran for two 
years (2001–2003). Its mandate was to document the grave violations of 
human rights committed during the 20 years (1980–2000) of the internal 
armed conflict (CVR 2003). I served as a Commissioner for the duration of 
the CVR and heard all testimony presented to the Commission.

In Peru, the demand for truth first began to be articulated in the 1980s, 
when the relatives of the disappeared demanded to know the whereabouts 
of their loved ones, a claim denied by all governments in turn. An amnesty 
law under President Alberto Fujimori in 1995 prohibited any investiga-
tion related to the anti-subversive struggle. People seeking answers about 
their disappeared relatives were branded as terrorists. It was only after the 
collapse of Fujimori’s dictatorship, some 20 years after demands for truth 
were first made, that a time of transition opened up in the country (2000) 
that allowed this demand to be met. This time it was the state itself, 
through the establishment of the CVR, that took the initiative to learn 
what had happened to the victims of the internal armed conflict.

The CVR organised public hearings. Nearly 400 testimonies were 
received at these public hearings; people were invited to testify in their 
status as ‘victims.’ The International Center for Transitional Justice 
(Correa 2013, 1) reports that 75 per cent of victims testifying at the CVR 
were speakers of Quechua or another indigenous language, reflecting the 
disproportionate impact of the conflict on Quechua people. The participa-
tion of the commissioners, those testifying, the public and the press who 
attended the hearings was fully regulated. The role of the CVR was simply 
to listen to the testimony of victims, not to challenge any claims made, 
mediate encounters with alleged perpetrators or seek to frame testimony 
in any particular perspective. Hearings followed a ritual that reinforced the 
solemnity of the sessions. To focus on what had happened to the victims, 
the CVR brought together a group of people who had shared similar 
experiences of the past and gave them a legitimate platform through which 
they could give evidence to society and this evidence could be heard. The 
CVR thus opened the gate to these silenced memories.

the role of collectIve MeMory, IndIvIdual agency 
and the PublIc SPhere

The truth and reconciliation process was about ‘framed memories,’ as 
Michel Pollak (1989, 11) would call them, memories that provide a frame 
of reference, or what others might call ‘the development of a collective 
memory’ (Pollak 1989, 14). In this case, it would become the collective 
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memory of the victims of the internal armed conflict. Even though these 
testimonies were based in individual experience, the context in which they 
were summoned allowed for the creation of a group identity among peo-
ple who had lived similar experiences.

However, this exercise of framing memory has limits. Because of the 
collective memory that has been created, people may vary their narratives, 
privileging events that are consistent with the new framework and sup-
pressing others. As noted by Pollak (1989, 14), this behaviour illustrates 
how memories are constructed, deconstructed and reconstructed; but it 
also highlights the capacity of individual agency within these social pro-
cesses, as individuals negotiate the collective memory and locate their own 
experiences.

The oral testimonies that are the focus of this chapter were given in a 
public space, which provides them with a particular context that is very 
different from those testimonies that were taken in private. Arendt (1997, 
21) defines the public sphere as ‘to be present,’ and that is an essential 
component of a democratic regime: the right to speak in public. Public 
participation is an opportunity to participate as equals and implies a form 
of political agency.

background to the Quecha WoMen’S teStIMony

The six testimonies analysed in this chapter have been categorised into 
three separate groups according to the role that each of the women held 
during the conflict. The six women are all of Quechua origin. Three of 
them testified in the Quechua language and three in Spanish.

The first group I have identified is the women who were peasant leaders, 
who represented themselves through their testimony as speaking on behalf 
of their communities. This group is composed of Marina Janampa, a national 
leader of the Peasant Confederation of Peru (CCP) and one of the first 
women elected in a National Congress of the CCP, and Mercedes Calcina 
Machado, a leader of the Regional Association of Rural Women of Puno.

The second group is mothers, who in their testimonies prioritised the 
experiences of their husbands and children before their own. Olga Huamán 
Canales is a mother of four children who described herself as being devoted 
to parenting and housework; Nemesia Bautista Llahua from Ayacucho 
also described herself primarily in terms of her role as a mother.4 During 
the conflict, she worked on her land, raising her children and doing 
housework.
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The final group is young women, who were minors during the conflict; 
their testimony focused mainly on what they themselves had suffered. 
Celestina Flores Zevallos was about 15 years old during the events 
recounted in her testimony and Silvia Flores Zevallos was 9 years old dur-
ing the events she recounts taking place in 1983. Silvia is Celestina’s 
younger sister.

the SIgnIfIcance of the Quecha WoMen’S 
PartIcIPatIon In the truth and reconcIlIatIon 

coMMISSIon

The participation of these women in the public hearings organised by the 
CVR changed the narrative of the internal armed conflict. Their testimo-
nies spoke about experiences lived during the conflict that were hidden 
from the rest of society. Their narratives contain descriptions of facts, but 
also feelings, the effects on their lives, their reflections on society and their 
demands for justice. The framework imposed by the CVR for testimonies 
was to classify all those who testified as ‘victims’ of the conflict; however, 
this was not a limitation for these women to express their points of view. 
The women who were leaders at no time presented themselves as victims; 
the mothers presented their sufferings, but also the way they moved for-
ward and rebuilt their lives. The young women were the only ones who 
presented themselves as victims only. The testimonies of all six women had 
a great impact on the media, creating identification with these women.

The public hearings organised by the CVR of Peru differed significantly 
from other truth commission processes in that the people who testified 
were not questioned by the commissioners or cross-examined. The testi-
mony was heard on the understanding that it was the truth of that person 
and should not be questioned. In this way, the process recognised that 
there are many truths and that all of them must be respected. All of these 
truths changed the understanding of the conflict both for the commis-
sioners and for public opinion in general. The CVR of Peru understood 
the hearings as a pedagogical space for society, and also as a space for 
restoring dignity and recognising the citizenship of the victims. The hear-
ings were not conceived as a space that led to reconciliation, as was the 
case of the South African TRC, East Timor and others, where victims were 
confronted with perpetrators so that the perpetrator could ask for forgive-
ness and be forgiven. In the CVR of Peru, these acts of forgiveness were 
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seen to be up to the individual, not something that the State should in any 
way force. The decision to not use the CVR as a forum for victims and 
perpetrators to meet enabled victims greater freedom to organise their 
narratives according to their own political, emotional and psychological 
needs.

teStIMony aS PublIc addreSS

The testimony of the six Quechua women was analysed to determine to 
what extent the women were aware that their testimony was taking place 
in the public sphere. After analysing the beginning of each testimony, it is 
clear that all six women had clarity about the space in which they would 
talk; they were aware of being in a public space that was materialised in the 
commissioners, as representatives of the State; society that was found in 
the audience; and the rest of the country, which was connected through 
the media that was also present in the room. It was an audience that was 
there to hear them. Each woman opened her testimony by acknowledging 
the presence of the commissioners, the media, the public audience and 
their own family and community members. Their speeches were directed 
principally at society and the government, and secondarily at their families 
and their communities.

The strategies implemented to manage the public nature of their testi-
mony were different in each of the three groups of women. The peasant 
women leaders had a more overtly political perspective. They addressed 
the public as representatives of society and announced that they would 
clarify what had ‘really happened’ during the conflict. The two women 
grouped as ‘mothers,’ equally conscious of the space, appeared grateful for 
the opportunity to address the CVR.  Unlike the peasant leaders who 
denounced the violation of their rights, they came to talk primarily about 
other people, their spouses and their children, their community and how 
the conflict had affected the lives of them all. Finally, the young women 
only presented themselves in their role as victims and foreshadowed that 
they would talk about of their lives.

The peasant leaders, whose long involvement in the struggle for the 
defence of the rights of farmers had accustomed them to acting in the 
public sphere, were the ones who most clearly expressed ‘their right to 
testify in public.’ Marina Janampa, the Huancavelica leader, began her 
testimony stating, ‘First, I give my greetings to all present here at this table 
and to my peasant brothers and to the people in general.’ She made it clear 
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that she was a representative of peasants in the country, she was a leader of 
the Peasant Confederation of Peru (the CCP). Similarly, the leader from 
Puno, Mrs. Mercedes Calcina, began her testimony by presenting herself 
as the representative of peasant women in Puno:

On behalf of my institution the Regional Association of Peasant Women of 
Puno and on behalf of the Manuela Pampa Condori Association of Peasant 
Women of Azángaro, I want today to give my testimony of what women in 
the Puno region truly lived in those years where there was strong violence 
from both sides.

From the beginning of her presentation, Mrs. Calcina made it clear that 
she would not be speaking as an individual: she was testifying as a repre-
sentative of peasant women in Puno. Further, she emphasises that she will 
tell the truth of what happened in Puno, directly confronting the official 
history of the conflict, which denied state violence occurred. Despite the 
presence of interpreters, the two leaders made a strategic decision to give 
their testimony in Spanish.

The presentation of the women who I have grouped as ‘mothers’ is 
somewhat different. Mrs. Olga Huaman, unlike the leaders, only addressed 
the commissioners and not the public; but she stated in her testimony that 
what she would tell was what had also happened to other people like her. 
She was identifying herself with the group of victims created within the 
framework previously established by the CVR. She began her testimony: 
‘I am Olga Huamán Canales and I have come to give my testimony, what 
happened to me also.’ The other representative of the group of ‘mothers,’ 
Mrs. Nemesia Bautista, introduced herself as the wife of Barnabas Lluahua. 
Like Mrs. Huamán, she identified herself with the group of victims, noting 
that she would also tell her story: ‘I will also tell you some words: My 
husband was a teacher in Jicamarca.’ Mrs. Bautista emphasised the case of 
her husband who disappeared, and not her own experiences of being arbi-
trarily detained and raped in detention. Both women presented them-
selves at the hearings to narrate what had happened to their husbands and 
their children.

The beginning of the testimony of the young people is short. Celestina 
and Silvia were sisters who were born in Ayacucho, in Chungui. They 
were little girls during the conflict. Celestina did little in the way of greet-
ing those in attendance, and gave a preview that hers will be a very sad 
story, which does not refer to a particular event but rather to a whole sad 
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life: ‘I will give a testimony of the very sad life that I have lived.’ She chose 
to give her testimony in Quechua, like her sister. Silvia greeted everyone 
and announced that she would speak about her separation from her family 
when she was very small. She did not even give her name but referred to 
herself as Celestina’s sister: ‘Good morning everyone. I will now speak in 
Quechua about how I was separated from my sister because at that time I 
was a very small girl.’

challengIng the offIcIal Story of the conflIct

The second focus of my analysis of the Quecha women’s testimony was on 
the way the women who gave testimony modified the official history of 
the internal armed conflict. The official history claimed that 25,000 peo-
ple had died in the conflict, all victims of Shining Path; denied the respon-
sibility of the security forces in human rights violations; and accused the 
victims who complained of being terrorists.

The six women who testified consciously confronted the official history 
of the conflict. They all denounced the violence committed by the police, 
the military and the Shining Path. They modified the stigma of being 
accused of being terrorists that the official story had imposed on the vic-
tims. The Fujimori government used the conflict with the Shining Path to 
shut down all manner of opposition, under the rhetoric of national secu-
rity. All forms of community organising, including non-violent women’s 
groups and unions, were seen as threatening and many leaders were 
arrested and detained as terrorists. Mrs Janampa and Mrs Calcina, the two 
peasant leaders, both used the stage provided by the hearings to clarify the 
true reasons for their detention and to criticise the behaviour of the police. 
Part of their testimony addressed the dangerous conditions in which they 
had to carry out their responsibilities as peasant leaders in the context of 
conflict.

The group of mothers used a different strategy to question the official 
story, basing their account on what they personally had suffered and plac-
ing the blame for their suffering on the state security forces. They spoke 
about what their families had had to live through. The young women, 
meanwhile, confronted the official history by speaking about their feelings 
of fear, sadness, vulnerability and loneliness. All of them, except for one of 
the peasant leaders, provided an interpretive framework in their testimo-
nies that incorporated their feelings and the events of everyday life.

 S. MACHER



 247

Both leaders dismantled the official story, first unmasking the false 
accusations that were made against them of being terrorists and giving the 
real reasons for their detention, and also criticising explicitly the aggres-
siveness of the institutions responsible for the country’s security. For them, 
the allegations that they were terrorists were based on conflict that existed 
with other peasant leaders. They used this public platform to make these 
clarifications. Both leaders also criticised the conditions in which they had 
to undertake their work in the middle of armed violence and facing both 
the Shining Path and the military. They legitimised their testimonies by 
presenting their paths of struggle and emphasising their democratic lead-
ership, a result of being elected by their grassroots bases.

The leader Janampa, who was arrested at her home and charged with 
being a terrorist, used the hearing to present rebuttals of her unjust arrest 
and to criticise the behaviour of those responsible for enforcing the law. ‘I 
am not a terrorist, I am a national representative, I am a leader.’ Janampa 
clearly defined her identity, distinguishing it from others. She took pride 
in her peasant origins, making it clear that being poor is not synonymous 
with ignorance.

Then they [the police] asked me another question. ‘Speak, speak, I know 
that this group has self-educated you, they have prepared you; speak’, he 
tells me, then at no time has any person self-educated me, my education, my 
training, although my parents were poor, poor peasants; my mother was a 
laundry woman, but they educated me, they raised me how it should be, and 
this training, this behaviour, serves me right now.

With these words, Janampa affirmed that she was raised with the values 
that are surely more solid than those who accused her. This class con-
sciousness gave her the moral authority to establish a new truth. The 
leader Mercedes Calcina, in the same way, took advantage of the occasion 
of the public hearing to clarify why she was arrested. At the beginning of 
her presentation, she stated that hers was the true story of what had hap-
pened: ‘I want to give my testimony today about what the women in the 
department of Puno truly have lived.’ She was fully aware that the official 
history of what happened during the conflict in Puno must be changed. 
Calcina analysed the reasons for her arrest and gave them a political expla-
nation. Just as Janampa did, she relates her arrest to her union activities. 
Despite being in the middle of a situation of war, she did not stop working 
on organising the peasant women of Puno, preparing them to fight for 
their rights.
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In contrast, the ‘mothers’ and the ‘young women’ made us rethink the 
past from another approach. In their testimony, they did not focus on 
rights or class consciousness, but sought to convey the emotional effects 
during the years of the conflict, and continuing today. They spoke of fear: 
their lives were in the hands of armed groups. Of solitude: no one trusted 
anyone. Of lack of protection: there was nowhere to turn for help. Of suf-
fering: they reported what happened to their relatives and other members 
of their community. They all expressed similar views about the importance 
of being able to talk about what they had suffered. Both Mrs. Bautista and 
Celestina gave names of people who were killed. Mrs. Canales testified to 
the violence committed against other women. These were facts that had 
previously remained hidden.

Their testimonies became subversive when they spoke about their mate-
rial losses: their goods were burned or destroyed, their animals were taken 
away, they lost everything. At the same time, they blamed the  military as 
the main culprits for these lootings. These complaints confronted author-
ity: those who should have come to give them protection against Shining 
Path instead committed looting and raped women and girls.

In this way, Mrs. Bautista refuted part of the official history: that deaths 
in the conflict were the sole responsibility of the Shining Path. She wanted 
this new version of the story of the conflict to be heard throughout soci-
ety: ‘Ladies and gentlemen of the Truth Commission, please I am asking 
for help, our voice, please make it reach wherever it can.’ In this way, she 
refuted accusations that people who complained about the actions of the 
military were all terrorists, and called for this truth to be spread through-
out society.

From the group of young people, Mrs. Celestina Flores recounted the 
details of the ‘forcibly removed people’ in Chungui: how the whole town 
was forced by Shining Path to leave their homes and flee to the forest leav-
ing everything. She described the uncertainty: ‘we did not know what to 
do.’ They were subject to the Shining Path; they could not disobey them 
because they would be executed if they did. She told how the whole town 
disappeared. It was chaos, she said, ‘we walked everywhere.’ And, express-
ing feelings of desolation and powerlessness, she added: ‘we just watched.’ 
Both Shining Path and the police had control over their lives. The testi-
mony of her sister, Silvia Flores, was much more succinct. She did not nar-
rate the context of violence in Chungui as she was only 9 years old when 
she was taken from her community. Rather, her testimony was focused on 
what she suffered, highlighting the seriousness of what happened to her.
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engagIng the audIence

The third focus of analysis has to do with the strategies that the six women 
used to impact their audience, how they managed to involve the audience 
in their narratives. The six women used different strategies to mobilise the 
subjectivities of the public in an effort to legitimise their stories and 
demands. The leaders grounded the legitimacy of their stories in the fact 
that they were women leaders democratically elected by their grassroots 
base and because of their paths of struggle. Both legitimised their story 
through the authority conferred on them as leaders who were democrati-
cally elected by their bases. In contrast, both the mothers and the young 
women were explicit in describing the horrors they suffered: torture, 
 murder, arrests and so on. They also emphasised their feelings, describing 
how these events had impacted their personal lives.

It is important to note that the public space of the hearings, in which 
the testimonies were presented, was not a homogeneous space but rather 
was complex. In particular, the memories of the conflict in our country are 
disputed and in many cases these disputes devolve to personal attacks. The 
women testifying at the public hearings agreed to participate in this battle 
for memories. They did this by presenting what happened to each of them, 
as well as the memories of their families and their communities. All of 
them, in different ways, expressed their gratitude for being allowed to tell 
their side of what happened during the internal armed conflict. They acted 
in public in these presentations seeking to mobilise subjectivities and to 
provoke public action (Ulfe 2006). This action could open a dialogue in 
society and make it more democratic.

The strategy used by Mrs. Bautista, a mother, was to transmit the 
horrors she saw and lived, in the hope that the audience could feel 
empathy for the suffering of herself and others. She presented the inhu-
manity, the extremes that were reached during the period of violence. 
She described the scene of one of the military interventions, when she 
was taken into custody with other women, their children and another 30 
community members. She tells how the military tortured her and three 
villagers:

[…] Three villagers were hanged in front of us and they were crying and 
screaming. The captain hit us, he grabbed us by the hair and threw us against 
the wall. We didn’t even feel any pain, but our children were crying, just 
crying. […] The villagers had been hung on the riverbanks by the testicles, 
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and there they stomped all over us. They walked on top of us, saying that we 
had to tell them where the weapons of the terrorists were, and saying that 
we had killed them.

Mrs Bautista’s testimony had a profound impact on all who heard it, 
including me and my fellow commissioners. Members of the public gasped 
and cried during her testimony, even journalists and CVR staff were visibly 
upset. The next day her testimony was the lead story of the national news-
paper El Comercio, one the most important newspapers in the country.

SPeakIng truth to PoWer

The fourth focus of my analysis of the Quechua women’s testimonies was 
the importance that the women gave to the fact that they were telling their 
stories to the State and society. In this dimension of their testimony, the 
peasant leaders had a very different position from those of the other four 
women analysed. They did not see themselves as victims and they did not 
appeal to the audience’s empathy. They spoke about their rights being 
violated and both had a political explanation for the reasons for their 
detention. The other four women, with different speech styles, were simi-
lar in highlighting their feelings of fear, helplessness, trauma and the pos-
sibility that the incidents of violence they had experienced would reoccur. 
They talked about lives cut short, of the importance of being able to speak 
and tell their stories, and of the others who had suffered like them. One 
even called on other women who had suffered to come to the TRC to tell 
their stories. Olga Canales, a mother, after speaking of her life alone in 
Huancayo looking for work to support her children, said:

… they have suffered as we have suffered, much violence, much sadness. A 
pity for us that we cannot forget, that we cannot calm ourselves. Always at 
the moment of remembering, we have a trauma. It seems that things can 
happen again. I always have it in mind, the things I’ve lived, that I’ve been 
through, ladies and gentlemen. […] We had fear, we had terror even to 
speak, to tell someone, to tell the whole truth.

Mrs. Canales’ testimony was as much catharsis as strategy. She conveyed 
the deep pain and trauma she has endured, and how this pain is triggered 
each time she remembers the conflict. She is not yet free from the conflict 
as she lives in fear that it will recur. Whereas the women leaders framed 

 S. MACHER



 251

their testimony in a language of rights, the women who testified to the 
CVR as mothers overwhelmingly sought to reach their audience on the 
basis of shared emotion.

rePreSentIng otherS

The fifth analytical focus was the identification that the Quechua women 
who gave testimony made with other people who, like them, were victims 
and therefore share that past. There were very few people invited to give 
their testimony in public (about 400 people). In most cases, they were the 
only ones from their community who gave testimony. Five of the Quechua 
women who gave testimony, with the exception of the youngest woman, 
not only recounted what had happened to each of them, but also gave 
importance to the context of violence in their villages. The peasant leaders 
recounted the context of the violence during the conflict and raised the 
issue of peasants’ rights, and particularly the rights of peasant women. 
Three other women described rapes suffered by others in their communi-
ties and gave precise information about them. In an explicit way, they 
indicated that they had not been the only ones who suffered during the 
conflict. Meanwhile, the youngest Quechua woman testifier spoke only 
about what had happened to her.

These testimonies were based on experiences that were lived subjec-
tively and were culturally shared and shareable. They were not descriptions 
of facts; the stories ‘act out’ the facts, putting them on stage, and in doing 
so they build social significances (Tubino 2003, 92). While establishing a 
more holistically truthful historical record of the conflict is important, so 
too is the testimony of victims such as the mothers and children presented 
here. Their testimony adds an important experiential dimension to the 
record of the conflict, one which guides the social significance of the facts 
recorded. The testimony also can be taken as a form of ‘identity politics’ 
that has an impact on society (Ulfe 2006), as it is both a representation 
and a form of political agency that is given in the public sphere. In the 
CVR public hearings, situations were created where the women who testi-
fied became intermediaries between the victims and the rest of society. 
They emerge as political subjects (Ulfe 2006), although once the public 
hearings were completed, these agents returned to social anonymity. We 
can find evidence of their political consciousness of representing ‘others’ 
in interviews conducted by the Commission with people who had given 
their testimony in these hearings (TRC Final Report 2003); several of 
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them said it had been a great stress because of the responsibility they felt 
that their story properly reflected what had happened in the community. 
Their testimony ceased to be an individual story and became part of the 
history of the community.

The peasant leader Marina Janampa went beyond the presentation of 
her particular case to reflect on what happened in the countryside with her 
‘peasant brothers and sisters.’ Her testimony transcended the situation 
generated by the internal armed conflict. Throughout her narrative, she 
denounced the situation of injustice experienced by the peasant sector, she 
spoke about the violation of their rights, which was and still is the basis of 
their struggle. Mercedes Calcina also did not limit herself to only present-
ing her own case, but she also presented the situation that peasant women 
were facing in Puno. To Calcina, the repression they suffered in Puno had 
a different explanation beyond state actions to repress the violence of the 
Shining Path: ‘[…] We were persecuted by them, subversive groups and 
paramilitary groups, military, police, they chased us in civilian clothes; 
because in those moments, the struggle for land was strong, the struggle 
for women’s rights, the fight for laws that came from the government. 
That is why we have begun to organise strong.’

deMandIng JuStIce

The sixth and final analytical focus used is the demand for justice. The 
testimonies of the women, at the moment of presenting their demands for 
justice, were not limited to merely demanding punishment for perpetra-
tors and redress for violations of their human rights. They addressed their 
demands in a holistic manner, incorporating attention to their precarious 
economic situation in their demands for justice. They identified economic 
insecurity as one of the conditions that facilitated the abuse they suffered 
and also as a manifestation of the consequences of violence. For Fraser 
(2006), all the practical effects of the axes of subordination of the real 
world—such as gender, race, sexuality and social class—are related and can 
be treated as inter-dimensional. Poor Quechua women experienced the 
problem of both both gender and ethnic exclusion, experiencing exclusion 
from the economic structure of society, without access to education and 
equal opportunities. This approach situates the problem in social relations, 
not in individuals.

The six women giving testimonies expressed at the conclusion of their 
testimonies their demands to the government for justice. The peasant 
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leaders demanded that the state recognise their activism for the rights of 
peasants and of peasant women as a service to the state, which had con-
tributed to strengthening democracy in Peru. The other women, both the 
mothers and the young women, showed how violence had affected their 
lives and those of their families, how it had plunged them into greater 
misery than they had experienced before the armed conflict. They 
demanded the attention of the state to redress this situation and, in par-
ticular, that their children have better opportunities to improve their lives. 
The space created by the CVR facilitated this democratic participation. 
There the women made their demands of the state, which were based on 
their rights as citizens of the country.

The peasant leaders demanded recognition of women’s struggle for 
their rights to government services. They described their demand for free 
access to state health services as a right they had earned through their 
defence of the country’s democratic system. It was a requirement that was 
due to them in recognition and appreciation of their civic behaviour.

The other Quechua women testifiers showed how violence has affected 
their lives, not only psychologically but also materially. They presented the 
economic consequences of this period of violence for their families and 
their communities; they argued that it had left them plunged deeper into 
poverty. Mrs. Bautista referred to the current needs of her children:

[…] My two older children could not study, we had much difficulty, they 
could not study […] Ladies and gentlemen of the Truth Commission, please 
I ask you for help, our voice, please take it as far as you can […] At any rate, 
on the farm, working on the farm, I educated my children, they have 
received their diploma but they are not even given work. My daughter is 
named Lluahua Nery Bautista, but she cannot even get a job. Only those 
who have money find work. My son is called Lluahua Luis Bautista, he has 
his diploma, but he does not find work. Anyway, I have healed, I have 
grown. I ask you to please help me, and that’s all I will say to you.

Mrs. Bautista denounced the discrimination suffered by her family. Her 
justice demands are both structural and intergenerational—recognising 
that her family’s status as Quechua farmers unfairly excludes her children 
from the opportunities that wealthier children enjoy. She identifies that 
they have obtained diplomas and ought to be qualified for work opportu-
nities, but sees ongoing discrimination against poor people (overwhelm-
ingly Quechua farmers) as the major obstacle: ‘Only those who have 
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money find work.’ With this statement she summarised the prevailing 
injustice in our country and she asked that the CVR make her voice heard 
throughout the country.

concluSIon

The participation of the six Quechua women in the CVR public hearings 
was an exercise of their rights as citizens to participate with their own voice 
in public affairs. They seized the opportunity that the CVR gave them and 
they were able to re-write the history of the internal armed conflict. In 
their stories, with more or less self-awareness, they confronted the hege-
monic history of the conflict and, in particular, by assigning responsibility 
for the violations they had suffered, they highlighted the actions of the 
state in the struggle against subversion.

The stories they told went beyond describing the rapes they suffered. 
They demonstrated their agency by raising public awareness of the deci-
sions they made during the conflict. The greatest self-awareness of agency 
and awareness of rights is evident in the testimony of the peasant leaders 
and is also present, to a lesser degree when referring to their family, in the 
mothers’ testimony. In the particular case of the young women, there is a 
lower degree of agency, which is explained by their age during the 
conflict.

In five of the six cases analysed, the women represented a larger group 
of people who they argued had suffered the same as them. In their stories 
they included what the whole of their community had experienced. The 
peasant leaders explicitly represented the rural sectors of the country, 
while the other Quechan women who testified represented their commu-
nities and the thousands of other women who, like them, went through 
similar experiences.

All of these women made demands of the state. Their demands went 
beyond recognition of what they had experienced to making claims of an 
economic nature, particularly in the areas of work and health. The peasant 
leaders exposed a greater problem than that of the armed conflict, they 
spoke of the marginalisation of peasants in the country. They demanded 
rights.

The CVR created a democratic public space within its public hearings, 
ensuring gender equality and enabling people to give their testimonies in 
their native languages with simultaneous interpretation into Spanish. The 
participation of the public and the media was regulated to ensure respect-
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ful listening to the testimonies. The stories that were presented were con-
sidered to be of public interest. However, this was valid only as long as the 
CVR existed. Once it completed its work, this avenue of public participa-
tion was closed and the voices of the voiceless were silenced again. While 
the CVR included all testimony in its final report, the individuals who 
testified did not get a formal response from the state or society.

The Peruvian TRC demonstrated that oral testimony could be a funda-
mental tool to deconstruct and reconstruct the image of the ‘other,’ usu-
ally seen as a victim rather than as an agent. The CVR briefly opened a 
platform for indigenous people and poor people to speak in public and be 
heard. For the duration of the CVR, the nation’s media, society and state 
(through the commissioners) quietly listened. This platform closed with 
the closing of the CVR and there remains no stable avenue for indigenous 
and poor people in Peru to speak publicly. There are thousands of testimo-
nies in the document archive left by the CVR that are waiting to be stud-
ied and disseminated. It is an ongoing task. This chapter has argued that 
the six Quechua women utilised the platform offered by the TRC in dif-
fering ways to overcome the contempt and lack of solidarity they had pre-
viously experienced. However, in the gap left by the TRC, the full 
participation of indigenous women in the national public space has not yet 
been realised.

noteS

1. The CVR in its final report calculated that 69,280 people died or 
disappeared.

2. See, for example, Presidential addresses outlining the official narrative of the 
conflict. Available at: http://www4.congreso.gob.pe/museo/mensajes.html.

3. Quechua are an ethnically and linguistically distinct indigenous population 
who predominantly live in rural areas. Approximately 260 Quechua women 
testified at the CVR. These six were selected for close textual analysis on a 
number of criteria: (1) Quechua women, (2) their testimony was particu-
larly rich and informative; they were articulate informants, and (3) they were 
representative of one of three identity positions that presented at the CVR: 
(a) testified as community leaders, (b) they were children during the conflict 
and (c) testified as mothers. In addition to hearing all six testimonies during 
public hearings, I have analysed transcripts of their testimonies in this 
research.

4. In her testimony she does not mention the exact number of children she 
has.
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CHAPTER 13

The Effects of Indigenous Patriarchal 
Systems on Women’s Participation in Public 

Decision-Making in Conflict Settings: 
The Case of Somalia

Fowsia Abdulkadir and Rahma Abdulkadir

IntroductIon

Transitional justice as a holistic approach involves judicial and non-judicial 
mechanisms and processes that address past human rights abuses and vio-
lence during a society’s transition away from armed conflict and/or authori-
tarian rule (Teitel 2000, 3–6). Recent studies have revealed that women’s 
contributions to the holistic approach of transitional justice have clearly 
been not only significant, but have had a positive impact in numerous ways. 
Women have contributed to the development of various models of transi-
tional justice as planners, judges and commissioners, civil society advocates, 
witnesses and as bridges to local customs (Bell and O’Rourke 2007).
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On an international level, women’s organisations across the globe were 
supporting the efforts of the Women’s Caucus for Gender Justice during 
the creation and design of the International Criminal Court and its stat-
utes in the 1990s. At the local level, women often play a critical role as 
bridges to local customs; for example, in many countries local women’s 
groups have played such roles as counsellors to victims of gender-based 
violence1 during armed conflict, witnesses, investigators and fundraisers 
for survivors of gender-based violence (Bell and O’Rourke 2007). Other 
studies (Hughes and Tripp 2015; Tripp 2016) have suggested that in 
many post-conflict countries in Sub-Saharan Africa women did not only 
contribute to processes or mechanisms of conflict resolution but also gain 
significant access to public decision-making and leadership in public office 
(Hughes and Tripp 2015, 6–7). It is further suggested that the positive 
gain towards gender parity is correlated with the ending and resolution of 
long-standing intra-state armed civil conflict especially in Sub-Saharan 
Africa (Hughes and Tripp 2015, 6–7). This chapter is motivated by trying 
to better understand the potential impact of indigenous social norms on 
gender parity in general and women’s participation in public decision- 
making in particular in a given country’s attempts to gain equitable peace. 
This chapter explores possible key pillars of a model of transitional justice 
that would promote the formal and informal participation of Somali 
women in public decision-making. More specifically, it explores the poten-
tial of existing indigenous social norms in Somalia, namely the Somali xeer 
or customary law, to improve or thwart Somali women’s participation in 
public decision-making regarding peace-building.

This chapter is structured as follows: first, it provides a brief literature 
review of different perspectives on the utility and limitations of the Somali 
traditional xeer as a conflict resolution mechanism that is inclusive of 
women’s voices and in facilitating their empowerment in multiple dimen-
sions in this war-torn country. This is followed by an outline of the study 
methodology and the expected empirical relationship between the xeer 
and women’s status. The next section then presents the empirical findings. 
The last section concludes the chapter.

Background to the Study

Since the beginning of the ongoing Somali civil war two decades ago, 
human rights activists have underscored the high levels of human rights 
violations against vulnerable groups (in particular women, children and 
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the elderly). Further, numerous studies and policy reports have high-
lighted the need for justice mechanisms to address the pervasive, systemic 
human rights violations that are taking place in Somalia (Gardner and 
El-Bushra 2004; UNHCR Somalia Report 2011). Other studies explor-
ing possible mechanisms of conflict resolution in Somalia have suggested 
that formulating a model of peace-building based on indigenous forms of 
conflict resolution, and specifically the Somali traditional xeer or custom-
ary law, might be one way to deal with the widespread human rights viola-
tions that are taking place (Zuin 2008). The emphasis here is placed on 
the importance of traditional, informal justice mechanism(s) and recon-
ciliation approaches found in the patrilineal Somali customary law. 
Nevertheless, as Lambourne (2009) argues, the contention that such 
indigenous conflict resolution approaches (such as the Rwandan gacaca 
courts) would work well in addressing mass human rights violations, such 
as those that have taken place in Somalia during the ongoing civil war, can 
be deceptive. A few words on the xeer are in order here.

The Somali kin-based traditional xeer system or customary law can be 
conceptualised as a set of informal customary rules and norms that regu-
late most aspects of life (such as socioeconomic and political aspects) 
within and between Somali clan families (Lewis 2008). The Somali xeer is 
a social contract consisting of rules, rights and responsibilities developed 
between male clan members to mediate peaceful relations between com-
peting clan and sub-clan groups (Le Sage 2005). Among other things, this 
means that the xeer is a set of unwritten agreed upon codes of conduct that 
regulate inter-clan and intra-clan interactions. These regulatory codes of 
conduct could be directly entered into by elder male clan members or are 
simply accepted as a legacy passed down from clan ancestors (Gundel 
2006). Historically and particularly in rural settings, as a contract between 
clans, the xeer regulated the use of common natural resources such as 
grazing and access to water (Lewis 1961).

More specifically, the xeer binds men, who are isku xeer, of the same 
xeer, together and stipulates their communal rights and responsibilities 
(Lewis 1961). In addition, it defines rules of conduct between clans that 
have a social contract between them (Lewis 1961). However, as André Le 
Sage (2005, 16) points out, the ‘xeer is not a strictly “rule-based” system 
[because] a clan’s political and military capabilities relative to its rivals—a 
factor traditionally based primarily on the size of the opposed clans—has 
[sic] always been a factor in reaching an enforceable consensus.’ That is to 
say that while the violation of the rules of the xeer may lead to negative 
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economic and social consequences, as in the case of customary interna-
tional law, there is no central/core political entity with the authority to 
enforce the rules of the xeer (Menkhaus 2000). Further, the xeer is a local-
ised social contract that is often a bilateral agreement between two specific 
parties (clans or sub-clans) that share geographical space (such as grazing 
land) and its application to collective action problems varies from one 
locale to another (Le Sage 2005). Nonetheless, many scholars contend 
that the xeer does have some common features or principles that all Somali 
clans adhere to and employ as conflict resolution mechanisms. These prin-
ciples are comparable to what is known as compelling law in international 
law, in that they are viewed by clan members as having an undisputable 
conclusive traditional precedent (Le Sage 2005). These general rules can 
be divided into two groups: unwritten tenets used to address conflict 
between clans and sub-clans; and unwritten basic rules that are geared 
towards security, protection, regulation of daily activities and maintenance 
of harmony between groups.

In terms of conflict resolution, the xeer has three key provisions: (1) 
Code of Collective Accountability, which is referred to as joint responsibility 
and payment of compensation in the form of livestock or money, as per 
tradition, for such crimes as homicide, physical injury, theft and sexual vio-
lence against women and girls (Lewis 1961). One important rationale 
behind this collective obligation is to avoid revenge killings, which can 
have devastating socioeconomic consequences for the entire clan; thus, 
subordinating individual interests to the overall communal clan interests; 
(2) Rules of Engagement in War Times, which regulates the treatment of 
wounded combatants and captured warriors (Lewis 1961); and (3) The 
Rights of Special Groups During Times of Conflict, which stipulates that the 
xeer dictates the following groups are birmagaydo or immune from attack, 
namely, children, women, the elderly, the sick or weak, guests, religious 
men or wadaado not involved in the war and traditional leaders/elders 
who are valued for their diplomatic roles that are useful for peace negotia-
tions (Lewis 1961). When it comes to the application and implementation 
of the xeer, custom dictates that the processes of implementing any xeer- 
based decisions are the sole responsibility of particular male clan members 
in both rural and urban settings (Menkhaus 2000). In other words, the 
decisions about conflict resolution and peace-building and the implemen-
tation of these decisions involve only male clan members. Thus, the Somali 
traditional xeer or customary law privileges males from dominant clans over 
all other individuals in Somali communities. In short, the Somali xeer that 
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underpins every aspect of life in this society is overtly patriarchal. Segregation 
of the sexes and gender stratification are fundamental attributes of the tra-
dition of Somali pastoralists. So, how likely is it that such a system could 
lead to the creation of mechanisms of transitional justice that would 
encompass women’s inclusion and participation in the public sphere?

Patriarchy can be conceptualised as a system of privilege that is male 
dominated, male centred and male identified (French 1985; Ndulo 2011). 
In other words, it is the privileged male groups (males from dominant 
Somali clans in this case) who occupy positions of authority. This often 
comes along with the tendency to associate power with those privileged 
groups in ways that present such power relations as not only normal but 
also natural. Authority and power are culturally gendered as they are 
exclusively and primarily associated with men. One of many outcomes of 
such a gender regime is the expectation that men from dominant groups 
attain positions of leadership and power; whereas, in such a system it 
would be considered odd, even problematic, to have women in positions 
of authority and decision-making. That is to say that to have women in the 
public sphere in Somali tradition would be rare if not impossible (Gardner 
and El-Bushra 2004). Historically, in the Somali conventional setting, 
women were not only kept from the public sphere and formal positions of 
power but also purposefully banned from attending or contributing pub-
licly to formal decision-making, including solving collective action prob-
lems such as inter/intra-clan conflict resolution. In short, Somali women 
have been relegated to the private sphere, where they may have the chance 
to express their concerns about public matters to their fathers, husbands, 
brothers, sons and uncles. Therefore, Somali women have not formally 
and directly participated in processes that apply the xeer as a conflict reso-
lution mechanism, or as a political system, for the system requires that the 
male members of the family/clan represent the female members at such 
settings (Gardner and El-Bushra 2004).

Furthermore, studies that emphasise the usefulness of the Somali xeer 
in building a justice system that would address human rights violations in 
Somalia also express significant concerns about how women are treated 
when the xeer is employed as a conflict resolution mechanism (Muigei 
2013; Zuin 2008, 98). For instance, Le Sage (2005) explains that in 
today’s Somalia when the xeer is employed as a justice mechanism there 
are particular groups of people that are prevented from participating in the 
processes of adjudication as per the rules of the traditional xeer. These 
groups include women, who are not only kept out of the process but also 
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not allowed to advocate for anyone involved in the proceedings including 
themselves (Le Sage 2005, 24–28). In other words, women are openly 
kept out of decision-making processes that involve the use of Somali xeer. 
Zuin (2008) agrees with Le Sage and contends that the xeer’s open dis-
crimination against women (the prohibition against their participation) is 
problematic. Indeed, Zuin emphasises, women are excluded from all roles 
in the process, including through observing the deliberations. What’s 
more, this rule holds even when elders decide about a controversy where 
the woman is the victim, such as in cases of rape (Zuin 2008, 97–98).

International and formal peace negotiations in Somalia have yet to 
achieve a stable state with attendant justice mechanisms for resolving dis-
putes and remedying human rights violations, leaving a justice vacuum. 
The xeer, however, continues to be used by Somalis at a local level. Given 
the ongoing active use of the xeer and the xeer’s structural exclusion of 
women from active (or even observatory) roles, empirically evaluating and 
documenting public opinion about the usefulness and limitations of the 
Somali xeer regarding women’s participation in the processes of public 
decision-making in Somalia is very much needed. In other words, it is 
insufficient simply to point out the deficiencies of the Somali traditional 
xeer regarding women’s contribution at all levels of public action. As an 
enduring form of social organisation and justice, it is imperative to explore 
how Somalis view the xeer’s capacity as a starting point for creating a viable 
model of transitional justice for Somalia.

Thus, as stated above, this chapter explores the overarching question: 
what would or could be possible key pillars of a model of peace-building 
that would promote the formal and informal participation of Somali 
women in public decision-making generally, and specifically their partici-
pation in the processes of creating a model of transitional justice for 
Somalia? This chapter explores the following research questions: is there 
support for women’s public sphere participation among Somalis? And, do 
Somalis hold the view that the Somali xeer or customary law would facili-
tate the inclusion of women in the public sphere in a way that accounts 
for their direct involvement? As highlighted above, although there are 
not many empirical studies that evaluate the Somali traditional xeer’s 
capacity to directly include Somali women’s participation in the process 
of public decision-making for the country; there are studies that under-
score its utility in peace-building in general. This chapter aims to docu-
ment variation in the opinions among Somali men and women living in 
three different countries (Somalia, the United Arab Emirates [UAE] and 
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the United States of America [USA]) on the usefulness and limitations of 
xeer as a conflict resolution mechanism that is inclusive of women’s par-
ticipation in the public sphere. The discussion that follows will highlight 
the importance of including the opinions of diaspora Somalis.

Diaspora Engagement

Until recently, much of the literature on the role of the diaspora in peace- 
building highlighted negative influences of diaspora communities on pro-
cesses of conflict resolution (Van Hear 2009). However, over the last 
decade this has shifted and many studies have argued against the narrow-
ness of this view. For instance, recent studies contend that in general dias-
pora communities are unique international actors that can be useful in 
bridging the global and the local as ‘…they carry with them the values of 
their homeland and absorb to a greater or lesser degree the values of their 
host societies’ (Van Hear 2009, 183); and can play significant roles in 
processes of peace-building and conflict resolution in particular, as in the 
case of the Somali diaspora (Ibrahim 2010). Since the mid-1990s, the 
Somali diaspora has been active in the processes of peace-building in 
Somaliland, where they have contributed in both political and economic 
re-building (Ibrahim 2010).

As Ibrahim (2010) explains, while geographically residing anywhere in 
the world, Somalis still have a powerful impact on the political and eco-
nomic development as well as the future reconstruction of Somalia. For 
instance, since the collapse of the Somali state, the Somali diaspora com-
munities have significantly contributed to the economy of Somalia via 
remittances that have, among other things, sustained lives in that war-torn 
country (Menkhaus 2000). Therefore, it follows that the Somali diaspora 
be looked at as a critical component of any process of creating a transi-
tional justice mechanism. For example, victims, key witnesses, alleged per-
petrators and other conflict actors are known to be residing in the diaspora. 
Moreover, there is potential for harnessing resources from diaspora com-
munities which include their beliefs, values and attitudes on different 
approaches of institutional building in Somalia in general and women’s 
role in the public sphere (Menkhaus 2000, Ibrahim 2010). Consequently, 
this chapter analyses Somali public opinion (in and outside of Somalia) on 
the role of social norms in either improving or thwarting gender parity 
and peace-building. The next section presents the key empirical hypothe-
ses that are tested using data collected through interviews with 144 
Somalis living in and outside Somalia.
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key ProPoSItIonS and Methodology

Table 13.1 summarises the hypothesised outcomes of this study.
This study examines if subjects of this study hold the following views: 

(1) the traditional Somali xeer or customary law (without amendments) 
cannot facilitate Somali women’s direct participation in public decision- 
making; and (2) Somali women should be directly involved in public 
decision- making. Participants were asked their degree of agreement with 
the following statements: (a) Somali women must directly participate at 
different levels (i.e. official and grassroots) of the process of re-building 
Somalia in general and in peace-building in particular; (b) Somali women 
must directly (not be represented by their male relatives) contribute to the 
process of building a model of transitional justice for Somalia; and (c) all 
governing bodies that are in (and those that will come into) power both 
at regional and federal levels must promote Somali women’s participation 
at different levels of public decision-making.

In this study, these hypotheses are evaluated using original qualitative 
survey data collected via interviews with Somalis living in Somalia, the 
UAE and the USA. As mentioned above, the sample used in this study is 
non-probabilistic and qualitative in nature. This sample is a sub-sample of 
a larger data-set consisting of over 3000 respondents.2 The respondents in 
the sample used for this chapter consisted of 144 Somali men and women. 
The age group ranged from 20s to 70s. Of these, 63 were women and 81 
were men. In terms of place of origin and clan membership, the sample 
was quite heterogeneous. The survey used to collect the data had a small 
number of qualitative open-ended questions and over one hundred quan-
titative questions. The empirical findings drawn upon in this chapter are 
summarised in Tables 13.2, 13.3, 13.4 and 13.5. The survey was fielded 
in major cities of the UAE, the USA, Somalia. A semi-structured inter-
view was used for the purposes of collecting these data. The open-ended 
questions focused on the role of social norms in either improving or 

Table 13.1 Empirical Hypotheses

Questions Expected responses

Women in xeer Negative
Women’s direct participation Positive
Women’s direct contribution Positive
Women & reconstruction Positive
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thwarting gender parity in general and women’s participation in public 
decision- making in Somalia. Initial contacts arise from the secondary 
data/literature review portion of the study, but recruitment also utilised 
snowballing based on references from initial contacts or participants. 
Once informed consent was provided and documented, the researcher 
collected information from the participant.3 The next section presents the 
findings of this study.

reSultS

The data presented in this section point to strong support for Somali 
women’s public sphere participation as well as strong beliefs that the kin- 
based Somali customary law or xeer, without formal or informal amend-
ments, would not facilitate women’s public sphere participation and public 
decision-making. Thus, this section has two key discussion points that 
emerge out of the qualitative observations: (1) significant support for 
women’s participation in public decision-making, in particular in peace- 
building, in Somalia; and (2) doubt among the participants of this study 
that the xeer would facilitate women’s direct public decision-making.

Support for Somali Women’s Public Sphere Participation

The fruits of feminist movements and discourses on human rights in Sub- 
Saharan Africa can be seen in the attitudes of the population towards 
women’s public sphere participation and presence. As Aili Tripp (2016) 
suggests, the gains from such movements and discourses have differed 
across the continent. While Somali women have fought for formal inclu-
sion in the public, especially in peace talks, they have not perhaps been as 
successful as women in other parts of the continent (such as in Rwanda). 
However, Somali women have been very successful in demonstrating their 
invaluable, though formally unrecognised, contributions to public 
decision- making and this arguably is evident in public opinion among 
Somalis about the importance of women’s public sphere participation. 
Subsequently, Somali women have had a significantly positive influence on 
public opinion via women’s rights oriented movements and discourses. 
This is evident in the findings of this study, which reflect positive attitudes 
towards the importance of Somali women’s formal participation in the 
public sphere.
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Offering a descriptive analysis, Table 13.3 indicates that a little over 90 
per cent of the female respondents and 68 per cent of male respondents 
either ‘completely agree’ or ‘agree’ with the statement that Somali women 
must directly participate at different levels (i.e. official and grassroots) of the 
process of re-building Somalia in general and in peace-building in particu-
lar. Only nine per cent of the females and 30 per cent of males ‘disagree’ 
with this statement.

Similarly, Table 13.4 points out that more than 96 per cent of female 
respondents and 67 per cent of male respondents either ‘completely agree’ 
or ‘agree’ with the statement that Somali women must directly (i.e. not be 
represented by their male relatives) contribute to the process of building a 
model transitional justice for Somalia. However, it should be noted that 
approximately 25 per cent of the male respondents either ‘strongly dis-
agree’ or ‘disagree’ with the above statement, while none of the females 
disagree with it.

Table 13.3 Women’s direct participation by gender

Scale # of females % of females # of males % of males Total

Completely disagree 1 5 7.937 20 24.69 25
2 1 1.500 5 6.172 6
3 0 0 0 0 0

Neutral 4 0 0 0 0 0
5 0 0 10 12.55 10
6 24 38.19 21 25.92 45

Completely agree 7 33 52.38 25 30.86 58
Total 63 100% 81 100% 144

Table 13.2 Women under xeer by gender

Scale # of females % of females # of males % of males Total

Completely disagree 1 40 63.49 47 58.02 87
2 16 25.96 14 17.28 30
3 3 4.700 6 7.41 9

Neutral 4 0 0 0 0 0
5 0 0 0 0 0
6 3 4.700 3 3.703 6

Completely agree 7 1 1.500 11 13.58 12
Total 63 100% 81 100% 144
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Lastly, Table 13.5 shows that approximately 80 per cent of the female 
respondents and a little over 60 per cent of male respondents either ‘com-
pletely agree’ or ‘agree’ with the statement that all governing bodies that 
are in (and those that will come into) power both at regional and federal 
levels must promote Somali women’s participation at different levels of public 
decision-making. Again, it should be noted that about 34 per cent of male 
respondents either ‘completely disagree’ or ‘disagree’ with the above state-
ment, whereas only about eight per cent of female respondents either 
‘completely disagree’ or ‘disagree’ with the above statement. Given the 
above positive attitudes towards women’s public sphere participation, why 
have Somali women not been successful in achieving equal formal  inclusion 
into public decision-making? In answering this question, the next subsec-
tion of this chapter explains the role of xeer in thwarting women’s public 
decision-making. In other words, perhaps the Somali xeer or customary 
law can account for Somali women’s lack of success in their attempts to 
achieve gender parity in general and equitable peace in particular.

Table 13.4 Women’s direct contribution by gender

Scale # of females % of females # of males % of males Total

Completely disagree 1 0 0 17 20.98 17
2 0 0 1 1.234 1
3 0 0 4 4.938 4

Neutral 4 0 0 5 6.172 5
5 2 3.174 25 30.86 27
6 35 55.55 17 20.98 52

Completely agree 7 26 41.27 12 14.81 38
Total 63 100% 81 100% 144

Table 13.5 Women and reconstruction by gender

Scale # of females % of females # of males % of males Total

Completely disagree 1 5 7.937 25 30.86 30
2 0 0 3 3.703 3
3 0 0 0 0 0

Neutral 4 0 0 0 0 0
5 7 11.11 2 2.469 9
6 18 28.57 16 19.75 34

Completely agree 7 33 52.38 35 43.21 68
Total 63 100% 81 100% 144
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The Somali Xeer Would Not Facilitate Women’s Direct Public 
Decision-Making

Table 13.2 provides contingency tabulation for attitudes about the status 
of women under Somali xeer by gender. The values in the table indicate 
that for female respondents there exists a strong negative association with 
xeer as approximately 93 per cent of them either ‘completely disagree’ or 
‘disagree’ with the statement: the traditional Somali xeer or customary law 
(without amendments) can facilitate Somali women’s direct participation 
in public decision-making. Likewise, many of the male respondents, 82 per 
cent either ‘completely disagree’ or ‘disagree’ with this statement. Also, it 
should be noted that seventeen per cent of male respondents ‘completely 
agree’ with the above statement compared to six per cent of female respon-
dents who either ‘agree’ or ‘completely agree’ with the above statement. 
The respondents’ opinions on the xeer are reflected in a number of studies 
on gender parity and social norms in Somalia in general and in particular 
Somali women’s struggles for equitable peace. For reference, as many 
scholars have argued (see Tripp 2016), Somali women have historically 
been informally and indirectly participating in the public sphere. Further, 
for the past several decades, the women’s movement, in the form of infor-
mal peace-building actions, has fought for women’s formal inclusion and 
representation in peace talks in Somalia (Tripp 2016). As observed by 
many studies (e.g. Tripp 2009; Mohamed 2012), women’s activism in 
Somalia has not been as successful as in other parts of Sub-Saharan Africa 
in gaining formal inclusion in the political processes that they have fought 
hard to be part of, for example Somali peace talks that took place over the 
last 25 years.

Although there are not many studies that directly explore the impacts 
of social norms derived from the xeer on gender parity in Somalia, it seems 
that the participants in this study highlight the potential influence of patri-
lineal kin-based4 traditional Somali customary law. In other words, the 
central factor at play against women’s formal rights in the public sphere 
involves the social norms and rules that originate from the Somali xeer 
concerning women’s roles in society. So, what is it about the xeer that 
would stand in the way of women’s public decision-making? For example, 
such systems can be found in different parts of the world including North 
Africa (Morocco and Tunisia) (Charrad 2001), Sub-Saharan Africa 
(Somalia) (Lewis 1961) and South Asia (India) (Dhruvarajan and Vickers 
2002). Such kin-based systems tend to privilege males from dominant 
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groups over all other groups in a given society (Lewis 1961; Charrad 
2001). In particular, there is significant gender-based discrimination at the 
heart of these systems and this is reflected in male domination in owner-
ship and herding of animals as well as the universality of patrilineal descent 
and widespread patri-local residence. Further, such systems of kinship are 
characterised by patriarchy and dichotomisation of the sexes. Therefore, 
segregation of the sexes and gender stratification, via patriarchy, are funda-
mental attributes of these traditions (French 1985).

In short, as much of gender studies literature explains, systems of privi-
lege often have the following three common characteristics: (1) they tend 
to be controlled by the privileged group, (2) they are identified with the 
privileged group and (3) they are centred on the privileged group (French 
1985). A patriarchy, for illustration, can be conceptualised as a system of 
privilege that is ‘male-dominated, male centered and male-identified’5 
(French 1985, 5). This often comes along with the tendency to associate 
power with those privileged groups in ways that often seem not only nor-
mal but also natural. For instance, in a patriarchy, authority/power is 
culturally gendered as it is exclusively and primarily associated with men. 
In other words, in a patriarchy it is expected as well as encouraged that 
men infiltrate places of leadership and power, whereas in such a system it 
would be considered odd, even problematic, to have women in positions 
of authority. To have women in the public sphere in Somali tradition 
would be rare if not impossible (Mohamed 2012). Simply put, men in 
Somalia have always had, and continue to have, exclusive authority over 
public decision-making—a privilege granted and sustained by Somali cus-
tomary law.

concluSIon

Some studies have contended that since the collapse of the Somali’s central 
state the Somali xeer has been playing a key role in conflict resolution pro-
cesses and that it ought to be considered as a useful conflict resolution 
mechanism in the transition processes. Further, almost all the studies that 
underscore the utility of the xeer as a conflict resolution tool also stress how 
the xeer procedures openly exclude women from public decision-making.

The data presented in this chapter point to strong support for Somali 
women’s public sphere participation as well as concerns about and strong 
belief that the kin-based Somali customary law or xeer, without formal 
and informal amendments, would not facilitate women’s public sphere 

 THE EFFECTS OF INDIGENOUS PATRIARCHAL SYSTEMS ON WOMEN’S… 



270 

participation. In other words, the findings show that there is significant 
agreement among respondents that the Somali traditional xeer would not 
lead to a model of transitional justice that would account for Somali 
women’s voice. Thus, confirming the concerns expressed in other studies 
regarding the status of Somali women within the rules and norms found 
in the patrilineal Somali xeer. The vast majority of the respondents in this 
study believe that Somali women must participate at different levels (offi-
cial and grassroots) of the process of building a transitional justice model 
for Somalia; and that Somali women must directly contribute to the pro-
cess of building a transitional justice model for Somalia. Further, most of 
the participants of this study strongly believe that all future governing 
bodies that come into power both at regional and federal levels must pro-
mote Somali women’s participation at different levels of decision-making 
in the processes of peace-building and conflict resolution in this war-torn 
country.

The findings of this chapter can be summed up as follows: the particular 
system of clan-oriented politics that is found in Somalia has significant 
adverse effects on women in this country; and that there would be signifi-
cant limitations of women rights if the xeer is employed as a key pillar of 
conflict resolution. As the above discussion highlights, clan politics has not 
only brought about the failure of the Somali central state but also contrib-
uted to the exclusion of and discrimination against Somali women for 
centuries. This chapter also highlights that while there have been many 
attempts to bring attention to the situation of Somali women, the clan 
factor keeps getting in the way of fighting for and protecting their politi-
cal, economic and human rights. In short, any future peace-building 
efforts must not only pay attention to the destructive history of clan poli-
tics in this country, but also actively seek to promote the formal integra-
tion of Somali women’s participation and contributions. Gender parity 
must be taken seriously in the peace-building process.

noteS

1. Gender-based violence has been by the UN Declaration on the Elimination 
of Violence against Women as ‘Any act of gender-based violence that results 
in, or is likely to result in, physical, sexual or psychological harm or suffering 
to women, including threats of such acts, coercion or arbitrary deprivations 
of liberty, whether occurring in public or in private life.’ http://www.hhri.
org/thematic/gender_based_violence.html.
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2. The title of the study is Reconstructing Somalia’s failed nation state: paths to 
peace building. This study involves the use of mass public opinion data col-
lected through questionnaire from Somalis living in Somalia, Canada, 
Kenya, UK, USA and the UAE.

3. Note: The Chair’s Designee to the New  York University Abu Dhabi 
Institutional Review Board (NYUAD IRB) has approved the subject 
research protocol through the exempt review procedure under category 2.

4. Here patrilineal kin-based rules and norms refer to a set of informal custom-
ary rules and norms that regulate most aspects of social life (e.g. socioeco-
nomic and political aspects) within and between communities (Lewis 1961; 
Charrad 2001).

5. It should be noted that simply because a system is male dominated does not 
mean that all men are powerful or associated with power… in fact, some 
men end up being discriminated against and oppressed based on group 
membership (e.g. religion, clan, ethnicity, sexual orientation etc.…).
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CHAPTER 14

‘Women Are Not Ready to [Vote for] Their 
Own’: Remaking Democracy, Making 
Citizens After the 2007 Post-Election 

Violence in Kenya

Christina Kenny

IntroductIon

Following the announcement of disputed December 2007 general election 
results in Kenya (Wanyeki 2017), riots and inter-communal violence broke 
out across the country. Women and girls experienced greatly increased 
rates of physical and sexual violence throughout the theatres of conflict 
which included many informal settlements of Nairobi and Mombasa; and 
regional and rural centres, including Kisumu and Rift Valley. Although this 
chapter focuses on the experiences of women, it is important to note that 
men also experienced serious physical and sexual violence (Kihato 2015). 
This violence was carried out not only as an opportunistic by-product of 
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the collapse in social order during the post- election period but also as a 
tool to deliberately ‘terrorise individuals and families and precipitate their 
expulsion from the communities in which they live’ (United Nations 
2008). Much of the violence was ethnically targeted, aimed at ‘cleansing’ 
areas of communities perceived to have migrated to the traditional lands of 
other ethnic groups (Kenya National Commission for Human Rights 
(KNCHR) 2008, 7). By the time a transitional government was formed in 
April 2008 over 660,000 people were internally displaced across the coun-
try, and more than 1000 people had been killed by police, and by criminal 
gangs and militia groups often motivated by tribal affiliations (International 
Crisis Group 2008, 44; Human Rights Watch 2011, 13).

In keeping with the post-Cold War response of the international com-
munity to situations of intra-national conflict (Newman et  al. 2009, 
10–23; Richmond and Franks 2009, 9), national, regional and interna-
tional rights organisations mobilised to repair the damage to Kenya’s dem-
ocratic institutions, and to seek to provide some measure of accountability 
for the violence. A team of Eminent African Personalities, led by Kofi 
Annan, under the auspices of the African Union (AU), facilitated the 
negotiation between the two political parties contesting the election 
results, and subsequently, the formation of a power sharing government.1 
Two years later, after a significant delay, a new Constitution was finally 
promulgated in 2010 (Kenny 2013; Human Rights Watch 2011).

In addition to a set of safeguards protecting all Kenyans against dis-
crimination across a range of grounds, including age, sex, disability and 
marital status (Constitution of Kenya 2010, art. 27(4)), the 2010 
Constitution attempted to address the systemic underrepresentation of 
women in public office in innovative ways. The most significant of these is 
the introduction of the ‘Two Thirds Gender Principle’ under art. 27, and 
81(b) of the Bill of Rights which seeks to guarantee that not more than 
two thirds of public office holders in Kenya will be occupied by one gen-
der. Further, the Constitution allocates a number of seats exclusively for 
women representatives at Senate (art. 98(1)(b), (c)); and county levels 
(arts. 177(1)(b), 197(1)) (Kweheria 2012). Following such a catastrophic 
period of violence and displacement, Kenyan women finally had the atten-
tion of the nation—their chronic underrepresentation in public office, as 
well as the mistreatment and negative perception of women vying for 
office and women voters, had found new prominence in this moment of 
Kenya’s democratic renewal.
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Although the 2010 Constitution inherited the work of years of local 
activism around constitutional reform throughout the post-colonial 
period, it was primarily developed and deployed as a direct response to the 
2007 post-election violence (PEV)—a product, and keystone of the liberal 
peacebuilding project in Kenya. As a result, this process privileged security 
and state stability over building an organic and vernacular, positive peace. 
While the promulgation of the 2010 Constitution contributed to the 
dominant narrative of Kenya’s democratic rebirth, the earlier histories of 
Kenyan Constitution making must not be forgotten. The new Constitution 
is heir to Kenyan political and cultural memory steeped in decades of resis-
tance to autocracy, and multiple movements for constitutional reform.

This chapter examines the 2010 Constitution, and its focus on wom-
en’s representation as a product of a liberal peacebuilding agenda, read 
against the local history of colonial and independence constitutional 
reform. I question the ability of the liberal peace framework, and human 
rights ideals more broadly, to challenge both Kenya’s patriarchal public life 
and Kenyan women’s own ambivalent relationships with their citizenship 
rights.

Drawing on research and interviews I conducted between August 2012 
and April 2013 (conducted both as part of my doctoral project, and while 
working with the national NGO, the Kenya Human Rights Commission 
(KHRC)),2 I argue that the conflicts produced by the legacies of Kenya’s 
patriarchal politics, constitutional history and the frameworks and expec-
tations of the liberal peace agenda have materially affected local women’s 
understandings and experience of civil and political rights.

‘A crIsIs the World could not Afford to Ignore’: 
(re)buIldIng A lIberAl PeAce

To analyse the key characteristics, goals and forms of external intervention 
deployed to address the PEV, I draw here on the analysis of Oliver 
Richmond and Jason Franks and their critique of internationally driven 
transitional justice. The international response to the PEV in Kenya is 
emblematic of what Richmond and Franks identify as the ‘orthodox 
model’ in their schema of international peacebuilding strategies. The 
orthodox model focuses on statebuilding and liberal institutions, while 
also attempting to be sensitive to local ownership (Richmond and Franks 
2009, 8). However, the strategies designed to achieve these outcomes are 
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shaped by privileging the ‘initial provision of security’ and the ‘normative 
universality’ of the goals of liberal peace, over local ideas of positive peace, 
governance preferences and styles of conflict resolution (Richmond and 
Franks 2009, 8–10). Even if, as Richmond and Franks (2009, 16) argue, 
desires for self-government, human rights, rule of law and prosperity were 
universal, ‘such claims mask much dissensus about their detail, contextual-
ity and the mechanism[s] of governance’ which will support these goals. 
This dissensus is frequently elided by the urgent need for cessation of 
hostilities, often thought to be best achieved through statebuilding, and 
the support and regeneration of state institutions. This concurrent invest-
ment in both peacebuilding and statebuilding is based on the assumption 
that stable governments and economic systems are necessary foundations 
for peace. The International Peace Institute described Kenya prior to the 
2007 PEV as ‘an island of political and economic stability and … an essen-
tial hub for international activity’, and it was in this context—explicitly 
focused on state and regional stability—that the PEV was ‘a crisis the 
world could not afford to ignore’ (Lindenmayer and Kaye 2009, 1).

The Agenda and Timetable developed by the Panel of Eminent African 
Personalities to guide the programme of the Kenyan National Dialogue 
and Reconciliation (KNDR) reproduces this hierarchy. Presented in four 
chronological stages, the first three agenda items deal with restoring a 
minimal, negative peace—noting that ‘the short term objective [was to 
find] a resolution to the immediate crisis’ (KNDR 2008):

 1. Immediate action to stop violence and restore fundamental rights 
and liberties;

 2. Immediate measures to address the humanitarian crisis, promote 
reconciliation, healing and restoration; and

 3. How to overcome the current political crisis.

Agenda Item Four, ‘Long term issues and solutions’, included elements 
of positive peacebuilding, such as

• undertaking constitutional reform;
• tackling poverty and inequality as well as combating regional devel-

opment imbalances;
• consolidating national cohesion and unity;
• undertaking land reform; and
• addressing transparency and accountability.
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But, as is increasingly the case with liberal peacebuilding processes, the 
Kenyan process explicitly emphasised statebuilding as a ‘necessary and 
logical step in the peace process’ (Wallis 2012, 613). Statebuilding is an 
intrinsically conservative endeavour, focused on restoring, rather than 
remaking, state institutional structures. Without deeply engaging with the 
nature and quality of governance prior to the 2007 PEV, the transitional 
justice process uncritically reinforced the patriarchal and autocratic struc-
tures which had contributed to the 2007 crisis.

The process of mediation itself validated the centrality of the two politi-
cal parties, and their leadership cohort (McGhie and Wamai 2011, 18). 
The AU mediation supported the retention of Mwai Kibaki (Party of 
National Unity (PNU)) as President, and created the position of Prime 
Minister for his opponent, Raila Odinga (Orange Democratic Movement, 
(ODM)), both of whose political parties, and local affiliates were impli-
cated in the funding and assembly of ethnic militia which perpetrated 
much of the PEV (Human Rights Watch 2008). These men at the centre 
of the transitional justice process, remade as stabilising forces within the 
republic, belong to patrilineages which have been at the centre of Kenyan 
politics since before Independence. Thus, the programme of transitional 
justice was, in fact, engaged in a process of explicitly and deliberately 
remaking Kenya’s democratic institutions as they were, reinforcing the 
patriarchal power structures which have been the source of decades of 
political violence and endemic corruption at every level of government. 
These choices demonstrate not only the limits of peacebuilding initiatives 
that privilege state stability, but that ‘some aspects of the contemporary 
statebuilding agenda, in fact, do not support peace, … or at least [nothing] 
more than a very crude and negative peace’ (Richmond and Franks 2009, 
13). The nature and immediate goals of the mediation also significantly 
limited any serious engagement with the historical and systemic roots of 
political and inter-cultural violence in Kenya.

One of the few deliberate attempts to disrupt these power structures 
was the Panel of Eminent African Personalities’ focus on women’s repre-
sentation within the negotiation team, and around the negotiating table. 
The most senior woman involved in the mediation, former First Lady 
Graca Machel, pushed the participation and representation of women at 
all levels of the process, including insisting that each of the political party’s 
mediation teams includes a woman (McGhie and Wamai 2011). The 
Centre for Humanitarian Dialogue’s report on the involvement of women 
in the mediation states that the women’s representatives and civil society 
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were ‘critically important’ in shaping Agenda Item Four, which called for 
mechanisms to address the underlying causes of the 2007 PEV (McGhie 
and Wamai 2011, 18). But rather than introducing an enduring and lon-
gitudinal focus on dismantling the gendered nature of Kenyan politics, 
and indeed, of the transitional justice process itself, this required represen-
tation of women in fact illustrates the expectations and constraints women 
continue to face.

Women representatives, Martha Karua (PNU) and Sally Kosgey 
(ODM), were each chosen for their ‘party loyalty, strength of character 
and negotiating abilities’, and both ‘advocated strongly and consistently 
on behalf of their respective parties’ (McGhie and Wamai 2011, 18). 
Rather than pushing the centrality of women’s rights, post-conflict needs 
and continued involvement in peacebuilding, as civil society representa-
tives expected them to, and which were expressed in Agenda Four items, 
each woman reportedly advocated strongly for her party’s interests. This 
created tension between Karua, Kosgey and the women’s civil society rep-
resentatives who had expected these politicians to use their position to 
prioritise women’s concerns in the mediation process (McGhie and Wamai 
2011, 18).

It should not be surprising that Karua and Kosgey carried multiple 
representational mandates into the negotiation. Deniz Kandiyoti describes 
this phenomenon as a ‘patriarchal bargain’, which requires women to 
‘strategise within a set of concrete constraints, … which may exhibit varia-
tions according to class, caste and ethnicity’ (Kandiyoti 1988, 275). These 
bargains ‘act as implicit scripts that define, limit and inflect their market 
and domestic options’ (Kandiyoti 1988, 285). The few women who suc-
ceed in national politics face the expectations of an ever-hopeful and 
demanding civil society, keen for women to advocate on their behalf, while 
representatives from women’s civil society are also assumed to have par-
ticular political, cultural and ethnic interests and preferences which will 
influence their position in the negotiations, and the reception of their 
involvement by political parties (McGhie and Wamai 2011, 8).

While women’s marginalisation in public life is formally acknowledged 
in the 2010 Constitution, the rhetoric of representation has not been 
reflected in increased numbers of women in public office, or in access to 
prevention and redress for rights violations. Although the process of state-
building offers the opportunity to ‘address engrained gender inequalities 
and develop a state that is accountable to women’, these opportunities are 
often lost in processes which are gender blind (Castillejo 2012). Some of 
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the most egregious failures in terms of recognising the centrality of gender 
in the period immediately following the cessation of violence in early 2008 
are the continuing internal displacement of women and children years 
after the initial violence (Human Rights Watch 2011; KNDR Monitoring 
Project 2011); as well as elevated rates of post-traumatic stress disorder, 
depression and suicidal ideation among women (Johnson et al. 2014).

The focus on an end to the proximal PEV, without a sustained commit-
ment to support women to access Agenda Four projects relating to under-
lying causes of violence following the cessation of conflict, illustrates the 
legacy of what Magdelena Zolkos terms, the ‘feminisation of trauma’. This 
framing identifies particular types of distress within clinical notions of 
trauma, such as warfare, or exposure to violence. This circumscription of 
trauma results in the exclusion ‘of other aspects of mass violence … such 
as indirect and socio-material stressors’ (Zolkos 2014). Zolkos (2014, 
176–177) also notes that these definitions include women and children as 
gendered subjects of trauma ‘in cases of direct physical violence, but not, 
for example, of socio-material hardship. They remain absent from 
redressive politics’. The lack of motivation to implement Agenda Four 
themes in the years following the peace negotiations is also evidence of the 
‘international legalist paradigm’, which ‘focuses on generating elite and 
mass compliance with international humanitarian norms’ often while 
underrating ‘the gendered and socioeconomic ramifications of violent 
conflict’ (Nagy 2008, 278). The presence of women was used in the nego-
tiations as an indicator of representation and advocacy for gendered per-
spectives on the PEV, but in practice, the women present were constrained 
by a patriarchal political culture; a culture which was bolstered, rather than 
critiqued by the process of mediation.

‘[W]omen Were In the forefront of KenyA’s fIght 
for freedom’3: constItutIonAlIsm, colonIAlIsm 

And Women’s role In KenyAn PolItIcs

The reality of Kenyan constitution making is a history of expedient consti-
tutional emendation, and a paradoxical public hope that such reform is a 
panacea for institutional failure. The reception and efficacy of the 2010 
Constitution and the liberal peacebuilding project are profoundly shaped 
by Kenya’s constitutional history, and the concurrent entrenchment of 
patriarchal politics.
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Early African resistance to colonialism did not begin as a nationalist 
movement agitating for a Kenyan nation-state but rather as a sustained 
protest against colonial rule. The regulatory and social conditions which 
fomented resistance to the British were threefold: being forced off ances-
tral and agriculturally productive lands; increasingly burdensome taxation 
that deliberately forced men and women into town centres away from 
their families to seek waged labour; and a series of social welfare and edu-
cation polices which were interpreted as direct attacks on the cultural 
foundations of particular tribes. Apart from being abused in their own 
right, these regulatory and logistical burdens fatally disrupted African 
community life (Kanogo 2005; Kenny 2014).

Initially, the colonial government sought to contain the growing frus-
tration through offering constitutional amendments aimed at providing a 
minimum level of representation for Africans in  local government. The 
content, and repeated modification of these colonial constitutions 
throughout the 1950s and early 1960s, was explicitly designed to protect 
the commercial and governance interests of the anxious settler population 
on the one hand, and mollify increasingly implacable African—and Asian 
(Indian)—political leaders on the other (Hughes 1963, 129). Thus, the 
first constitutions were written in quick succession, primarily concerned 
with racial representation, and were evaluated by interested parties on the 
basis of the perceived ‘fairness’ of the racial allocation of seats (Bennett 
1963, 296). But these constitutional concessions did nothing to quell 
African resistance, which culminated in the Mau Mau rebellion, an armed 
African resistance movement against colonial rule in the early 1950s. The 
Mau Mau movement was brutally suppressed, and militarily defeated in 
1956 (Elkins 2005).

The African men who were poised to govern at Independence were 
those who had avoided the stigma of close association with the radical 
politics of Mau Mau. The result was a leadership group who were sympa-
thetic to, and often the financial and political beneficiaries of, British colo-
nial interests; expressly conservative in their aspirations for Independence, 
and not nearly as invested in the radical programme of dismantling the 
colonial state, as their rebel counterparts might have been. These men 
sought to preserve the colonial legacy and insert themselves within it 
(Hughes 1963, 116–145), rather than remake Kenya (Branch 2011, 
1–23).

The inaugural president Jomo Kenyatta inherited a populace divided by 
class, political alliances, geography and inter-tribal grievances (Branch 
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2011, 25–65), and strategically used constitutional amendments through-
out his regime to attempt to strengthen the president’s powers (Amadi 
2010, 151; Ahluwalia 1996, 37). In addition to electoral fraud, intimida-
tion and state sponsored violence (Throup 1993), Kenyatta’s successor, 
Daniel Toroitich arap Moi, continued the tradition of expedient constitu-
tional modification, and buttressed his hold on state power through 
repression of political and civil society opposition, and an aggressively 
entrenched autocracy (Bratton and Kimenyi 2008). By the time the 
Kenyan polity was demanding multi-party democracy in the late 1980s, 
Kenya’s post-independence Constitution had been amended more than 
32 times (Amadi 2010, 151).

In spite of prohibitive cultural and structural barriers to their political 
participation (Nasong’o and Ayot 2007, Thomas 2003), Kenyan women 
have a rich history of community organising and advocacy for democratisa-
tion. Civil society advocacy, and popular protest returned Kenya to multi-
party democracy in 1992, with concomitant calls for restorative 
constitutional reform (Nzomo 1994; Hornsby 2013, 596; KHRC 2014). 
Although this work substantially contributed to the establishment of multi-
party democracy in the early 1990s (House-Midamba 1996, 289; Kenny 
2014; Murunga  and Nasong’o 2007; Arungu-Olende 2016; Kanogo 
1988) and included the candidacy of Kenya’s first female presidential aspi-
rant, Charity Ngilu, women have experienced little significant success in 
improving their representation. Civil society groups have  attributed the 
ongoing failure of government to acknowledge the plight of women and 
children in part, to the systemic lack of formal representation of women in 
parliament and government appointments (Kimemia 2012, 453).

What had begun as a colonial preoccupation with formally providing 
for disenfranchised groups through constitutional amendment has per-
sisted throughout Kenya’s political history. This discourse is currently 
manifest in 2010 Constitution’s Bill of Rights which recognises the dis-
crimination experienced by a number of marginalised groups including 
ethnic minorities, and women. But, for women candidates and their sup-
porters, the elections of the late modern period—1992, 1997, 2002, 
2007—have been characterised by threats and instances of serious physical 
and sexual violence, intimidation, including violent disruption of their ral-
lies by thugs affiliated with rival male candidates. The direct result of this 
concerted campaign of repression—just 9.8 per cent of the parliament 
elected in 2007 were women—albeit a slightly larger percentage than the 
preceding 2002 parliament at 7.3 per cent (Kweheria 2012).

 ‘WOMEN ARE NOT READY TO [VOTE FOR] THEIR OWN’: REMAKING… 



282 

‘doWn there At the grAssroots’4: Women’s 
PercePtIons of the 2010 constItutIon And the 2/3 

gender PrIncIPle In the leAd uP to the 2013 
electIons

On paper, the 2/3 Gender Principle offered a radical mechanism to boost 
women’s representation within a rejuvenated democracy. But realisation 
of the principle was fatally impeded by institutional and socio-cultural fac-
tors with which the peacebuilding agenda failed to adequately engage. 
The burden placed on grassroots women to understand the new 
Constitution, and the ways in which it supports their rights; as well as the 
requirement of women themselves to fight for their rights, failed to under-
stand gender as a source of marginalisation.

Almost immediately, the 2/3 Gender Principle hit an impasse. These 
radical provisions protecting and promoting women’s representation in 
public office had not included an implementation strategy. As failure to 
successfully implement the rule in time for the 2013 elections would 
threaten the constitutionality of parliament, government and civil society 
scrambled to propose solutions (Kweheria 2012). The Attorney General 
requested an advisory opinion of the Supreme Court of Kenya, delivered 
in December 2012 (Wachuka and Ngure 2012), which held that the 2/3 
Gender Principle was to be achieved ‘progressively’ rather than immedi-
ately, setting the parliament the deadline of 27 August 2015 to resolve the 
issue—though at the time of publication, in the months following  the 
general election in August 2017, no solution has been identified.

One of the most enduring challenges of the 2/3 Gender Principle is 
that it requires women to be available to contest and win positions in open 
democratic contests, in order for the Principle to effective. This places the 
responsibility for finding women to run for office in the hands of political 
parties and pre-selectors. Thus, the mechanism designed to promote 
women’s participation pushed women into systems and contests which 
had previously deliberately engineered their political marginalisation. 
Moreover, it failed to engage with the existing views held by political par-
ties, and many voters of all genders, that women were ‘weaker’ candidates 
than men (Kweheria 2012, 19). The combination of a lack of eligible 
women—unable to gather the funding, community support, and time 
away from work and family obligations, needed to run for office—and the 
creation of elected positions which only women could contest, encouraged 
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the strongest female candidates to vie for women’s only positions. The 
overwhelming disinterest by political parties and voters in supporting and 
promoting women candidates is evidenced in the outcome of the elec-
tion—less than 19 per cent of elected representatives are women; less than 
10 per cent of members of parliament are women and no women were 
elected to positions in the senate outside the 47 designated women’s only 
seats (Kweheria 2012, 63).

In addition to monopolising the time and resources of Kenyan civil 
society, the 2/3 Gender Principle roadblock also drew attention from the 
other critical areas of civil and political rights access fundamental to the 
success of the fragile new democracy, including the right to hold an official 
identity card, access to voter registration, education and literacy. Women’s 
voter registration was low across the country, attributed partly to apathy 
(KHRC 2014, 29), and their inability to take time off work to register. 
For instance, the KHRC reported that women working in domestic and 
industrial farms would arrive at voter registration booths late in the eve-
ning as the booths were closing (Kweheria 2012, 43).

Confusion and indecision around the implementation of the 2/3Gender 
Principle were not limited to the lawyers and policy advocates in Kenyan 
government and civil society organisations. In interviews and focus groups 
I conducted with women in low-income areas of Nairobi, and villages 
around Lake Victoria between August 2012 and the general elections in 
April 2013; and research trips with the Kenya Human Rights Commission 
to speak with the KHRC’s human rights network partners (HuRiNets), 
Kenyan women explored their understandings of their new constitutional 
rights, and their expectations of how (and whether) this new constitu-
tional dispensation would affect their lives. Many of the women in the 
HuRiNets held long-term links to human rights education programmes, 
and identified as human rights advocates in their communities prior to 
being involved in the HuRiNets programme.

Many women interviewed believed in the symbolic presence of the new 
Constitution, and it’s almost talismanic power to effect change. 
Significantly, many interviewees anticipated that the new Constitution 
would materially affect them, specifically by increasing the number of 
women represented in public office; and more broadly, in helping to 
reduce the physical insecurity and violence which continue to be such a 
part of their everyday experience. One woman explained that ‘[t]he 
Constitution has really tried to empower women by supporting women in 
leadership and in positions’ (Interviewed Ahero, 2 December, 2012).
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While the women interviewed across the two research trips represented 
a broad spectrum of civil and political engagement, and knowledge of 
human rights issues and advocacy practices, very few women from either 
cohort could articulate the complexities of the new Constitution as it per-
tained to their civil and political rights. Most did not have a good under-
standing of the laws which are designed to protect women’s rights, and 
although the Constitution had been in place for almost two years, many of 
the women interviewed could only talk vaguely about the content of their 
constitutional rights. It is relatively unsurprising that Kenyan women were 
not familiar with their new Constitution—the same is true of many 
Australians (Ipsos MORI 2015).5 But much more problematic is the pop-
ular understanding that knowledge of rights leads linearly to ‘empower-
ment’—a foundational assumption of neo-liberal peacemaking. The 
pernicious discourse of ‘empowerment’ places the responsibility to access 
these rights on those most marginalised—the women themselves.

In response to the question ‘can you think of any laws in Kenya which 
protect women?’ members of a women’s support group in Kibera men-
tioned the Constitution as a source of protection for women’s rights, but 
could not explain exactly how the provisions would assist them (Interviewed 
Kibera, 11 October 2012).

Interviewer: can you think of any laws in Kenya which protect 
women? …

Group member: In [the] Constitution we have laws that are protecting 
women.

Interviewer: What does it say?
Group member: I don’t know, but there is that protecting women. You 

have to vote for a woman, despite what. If she has come 
out to be elected, she has to. For example, the 
Constitution of now, you have to be voted, as a woman.

Interviewer: Yes there are some seats that are reserved for women 
that’s true—in the counties.

Group member: There is also that equality, everything is 50–50 now.
Interviewer: Where is that? In the Constitution?
Group member: No, I can’t remember, but I think that’s so.
Interviewer: … So how effective do you think these laws are? Do you 

think they work?
Group member: Somehow. It has started to. So, we think it will work, if 

we follow the Constitution, according to what it say[s], 
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it has to be the way it is. Unless women don’t stand 
firm. Unless women don’t stand firm, you should know 
your rights. Women have to fight for your rights. To 
stand firm.

In addition to needing to understand the content and importance of 
women’s representation, these women in Kibera understood that it is their 
responsibility as citizens, and women, to take up the opportunities pre-
sented by this new constitutional dispensation. It is the women them-
selves, who must ‘know their rights’, and ‘stand firm’ in order to bring the 
constitutional provisions into effect. This expectation women place on 
themselves is a direct product of the discourse of the liberal peacebuilding 
project. The empowerment of citizens through constitutional reform is 
marketed as the only necessary and sufficient condition to boost women’s 
representation in public office. Although critical of almost all aspects of 
Kenya’s preparation for the 2013 election, from the unavailability of 
women to stand for office, to inadequate voter registration and education 
strategies, the KHRC ‘call[ed] upon women to turn up in large numbers 
to register and vote as this is the only way they can participate in influencing 
the governance of the country’ [emphasis added] (Kweheria 2012, 44). 
The KHRC reported the responsibility for civic education placed an 
‘immense’ burden on state and non-state actors responsible for conduct-
ing civic and voter education, as the ‘goal [was to re-educate] … the pub-
lic, [in order] to transform their interaction with governance structures 
and processes’ (Kweheria 2012, 1).

Women living in Kibera were more able to access information and the 
local and Nairobi-based NGO women’s support services. But women in 
Butere, far from urban centres and unable to access any international or 
national NGO support, found it difficult to name ‘any laws or policies 
which help women’, and did not mention the Constitution as a source of 
rights or protections. The only right these women had heard about was 
the right of women to inherit their husband’s property, and to own prop-
erty of their own (Interviewed Butere, 6 December 2012).

Two constitutional provisions which were known to some women 
members of the local HuRiNet in Taveta, were the 2/3 Gender Principle, 
and the nominated Senate seats reserved for women. However, when 
asked to explain the content of these provisions, these women were con-
fused about how the provisions would function and how the ratio of one 
third of women in elected positions would be achieved. This prohibitively 
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onerous level of constitutional knowledge, as well as knowledge of the 
completely new electoral system, is expressly required by the transitional 
justice discourse which produced this Constitution. For example, two 
women in Taveta explained:

Interviewee A: [i]n the new Constitution, there is the 2/3 nani, the 
2/3 gender equality. No, two third women, sindio?

Interviewee B: Two thirds, something like that.
Interviewee A: Halafu, there is a third. If there are ten people, amongst 

them there should be three women, sindio? Yeah, some-
thing like that. … ok in the seats, the higher seats, 
women should also be given chances there. … They 
shouldn’t be discriminated due to their… whatever. 
(Interviewed Taveta, 6 September 2012).

Others described confusion about the process of voting for women 
only positions, reporting a commonly held view in their community that 
only women voted for Women’s Representative candidates:

Some men believe that those who are [vying for women’s rep seats] will be 
voted by women only—so that men can’t vote for women—they think that 
is what is happening. They have to be educated. There is governor and sena-
tor, most of them don’t know the meaning of governor, and senator, and 
what is their intention. So there is a lot more work to be done. (Interviewed 
Ahero, 2 December, 2012)

These women also explained that few voters understood the new 
Constitution, and the provisions protecting women’s civil and political 
rights:

Even there is a verse in the Constitution that talks about equal representa-
tion of women and men, you see our people don’t understand it. It’s very 
complicated—so you see getting women to go to parliament is very difficult 
because they don’t understand it. So they should be encourage[d], by tell-
ing them what it means, and [to] even vie for those seats. (Interviewed 
Ahero, 2 December 2012)

Shifting the responsibility of learning about and accessing their rights 
to women fails to identify gender as a root cause of marginalisation. The 
human rights discourse these women have internalised focuses on the 
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formal recognition of marginalisation, but offers no tools to deconstruct 
the gendered assumptions and modes of governance. Even on its own 
terms, the constitutional solution to women’s representation fails to 
address critical barriers to women’s civic participation.

These women identified other, fundamental impediments to their citi-
zenship rights, reporting that they knew of women who did not hold 
official government identification, making it impossible to register to vote. 
Millions of Kenyans are without official identification documents for a 
number of reasons, including corrupt and/or discriminatory government 
treatment (KHRC 2010).

Women I interviewed frequently reported that many women’s ID cards 
were held by their husbands, and were only given back on voting day with 
a promise to vote ‘for [her] husband’s people [preferred candidate]’ 
(Interviewed Kibera, 11 October 2012). The ways in which intimate part-
ner violence impacts civil and political rights access demonstrates how 
women experience trauma outside gender neutral understandings of vio-
lence—and the need to acknowledge ‘indirect and socio-material stress-
ors’ as well as ‘socio-material hardship’ as forms of trauma requiring 
redress (Zolkos 2014, 176–177).

Even women adept at navigating the myriad challenges of living in 
Kibera slum felt their peers were not able to vote for the candidate they 
would prefer. Members of the HuRiNets, themselves struggling to earn 
stable wages and support their families in villages far removed from the 
centres of political and financial capital, lamented that while they them-
selves were aware of the Constitution and its protection of women’s rights, 
other women ‘down there at the grassroots’ were not able to access this 
knowledge, or the power these constitutional provisions promised.

In the behaviour and attitudes towards voting they observed in other 
women, interviewees recognised that these barriers to civic participation 
had been internalised:

Group member: I think there are some problem[s]—another challenge is 
they are weak. They are easily bribed.

Interviewer: But aren’t men also bribed?
Group member: For example, here a man comes with these lesos,6 you 

know you give women, you can’t give men; ai! she 
doesn’t have many. Maybe she doesn’t have that kanga.7 
You see, I’ll say, this man has given me a kanga, I’ll vote 
for this man. But a man, will be given, but will say I want 
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to vote for someone else. So, women, their minds are 
weak, they can be confused easily.

Interviewer: Why do you think that is?
Group member: Illiteracy. They need to be educated. …
Group member: They say voting is secret. [But w]e’ve agreed to be ruled, 

I think. We’ve agreed to be ruled. It’s a culture. So 
women are not there to say ‘this is what we want’ 
(Interviewed Kibera, 11 October 2012).

Compounding the confusion around the process of electing women to 
parliament, Kenyan women who occupy public spaces when campaigning 
and protesting, as well as those who occupy public office, must navigate a 
complex web of conflicting perceptions about their capacities and fitness 
to lead. Women who do vie for office or resist injustice within their local 
communities as part of grassroots collectives are often characterised as 
masculine, aggressive, uncontrolled and uncontrollable. The imposition 
and perpetuation of these gendered cultural norms exclude many women 
from positions of leadership and strictly regulate their behaviour in public 
spaces. Women who achieve elective office before they are married are 
popularly believed to rarely find partners, the ‘general perception is that 
they are “acting manly” … [and that they are] feminists who cannot stay 
at home and cook and are hence unfit for marriage’ (Nasong’o and Ayot 
2007, 179).

Women members of the Nyando HuRiNet described the ways they 
thought women should behave when vying for office:

Group member A: they should be gentle, they should be women of high 
dignity, of high passion, women of respect, and they 
should be role models from the community where 
they come to contest …

Group member B: They also have to behave before the men. The new 
Constitution allows the women to contest, better 
than other years. So this time, the women come, they 
say, the Constitution allows us and some of them 
behave badly, but we encourage them to behave well.

 (Interviewed Ahero, 2 December 2012)

From the most fundamental denials of citizenship rights by their inti-
mate partners, to rejection by established political parties, women who 
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enter into politics are faced with often insurmountable challenges to their 
participation at every stage. These barriers are exacerbated by the real 
threat of physical violence which accompanies any decision to occupy pub-
lic space—from within their homes, and on the streets. Women who brave 
these barriers are then faced with perhaps the most robust challenge to 
their participation—that politics itself is unwomanly, and through partici-
pating in politics, women lose the very dignity and respectability upon 
which they had based their candidacy.

conclusIon

On research trips, often several hours drive out of Nairobi, interviews con-
ducted in empty market kiosks of corrugated metal and rough-hewn 
wooden frames demonstrated the endless depths of these hierarchies of 
knowledge and power. However far we travelled, we were told of women 
who were in more need—of knowledge, but also of food, school places for 
their children, and often, of assistance against their abusive partners and 
husbands.

Kenyan women, as all Kenyan voters, have lived with the reality of mas-
culine, patrilineal politics, weak institutions and ever-malleable constitu-
tions. In spite of its origins in liberal peacebuilding, in many key respects, 
the 2010 Constitution does not escape the fate of its predecessors. 
Although this latest Constitution acknowledges the systemic marginalisa-
tion of women, the practice of promoting, and providing access to wom-
en’s constitutional rights is a fraught, and complex endeavour. The lived 
experience of these new rights is mired in old politics—late colonial politi-
cal alliances, gender discrimination and vested interests. Through the pro-
cess of liberal peacebuilding, civil society and the international community 
encouraged women voters and candidates to support and participate in 
systems which were deliberately excluding them. Women who did choose 
to participate in this transitional justice process were caught in the well- 
worn paradox—between behaving in a manner revolutionary enough to 
provoke institutional and cultural change and losing the respect of their 
peers and fellow citizens by behaving in ways which were outside tradi-
tional modes of gender identity (Kanogo 2005; Kandiyoti 1988, 282–283).

Assessments of the Kenyan peacebuilding process identified women in 
the negotiation team as a key to the success of the mediation (World Peace 
Foundation 2016). But, as critics of the liberal peace project have pre-
dicted, the mediation process actively retained and re-ensconced many of 
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those most responsible for the 2007 PEV in positions of authority in the 
transitional government, illustrating the complicity between human rights 
advocacy and state institutions (Patel 2012, 247). Testament to the struc-
turally and culturally conservative fruits of the transitional justice processes 
is the resuscitation of Kenya’s patrilineal and oligarchic state institutions 
through the outcome of the 2013 election. Although hailed as a generally 
(and at least comparatively) peaceful process, this election was also accom-
panied by significant violence, largely attributed to a perceived failure to 
resolve the issues which fuelled the 2007 PEV. Uhuru Kenyatta and his 
running mate William Ruto, both of whom were not only indicted by the 
International Criminal Court for crimes against humanity perpetrated 
during the 2007 PEV, but who are emblematic of Kenya’s patriarchal, 
ethno-politics, were elected president and vice president, respectively. 
Faced with such outcomes, we are compelled to ask, ‘[w]here are women, 
where is gender, where is feminism in transitional justice?’ (Bell and 
O’Rourke in Zolkos 2014, 7); what has liberal peacebuilding to offer 
women, ‘down there at the grassroots’?
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notes

1. With Condolezza Rice, Graca Machel, Benjamin Mkpapa and African Union 
chairman and then Tanzanian President Jakaya Kikwete (KNCHR 2008, 
34).

2. The Kenya Human Rights Commission (KHRC) was founded in 1991 and 
registered in Kenya in 1994 as a national non-governmental organisation 
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(NGO). Kenya did not have a national human rights commission until Mwai 
Kibaki established the Kenya National Commission for Human Rights in 
2003. The current Kenya National Commission for Human Rights was re-
established under art. 59 of the 2010 Constitution.

3. Wipper (1989, 316).
4. Community human rights advocate, personal communication, 2 December 

2012.
5. A 2015 Ipsos MORI survey of 1002 Australians found only 65% of 

Australians surveyed ‘had heard of the Australian constitution’.
6. Multipurpose fabric sheets used by women to tie babies to their backs while 

working, or travelling.
7. Similar in form and function to a leso, ‘kanga’ can also refer to the pattern 

printed on a leso.
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CHAPTER 15

‘An Education Without any Fear?’ Higher 
Education and Gender Justice in Afghanistan

Anne Maree Payne, Nina Burridge, 
and Nasima Rahmani

IntroductIon

The right to education has been described as ‘an enabling and transforma-
tive right’ (Global Campaign for Education 2012, 3), and the right that 
‘epitomizes the indivisibility and interdependence of all human rights’ 
(UNCESCR 1999) because of its centrality to the full realisation of eco-
nomic, social, cultural, civil and political rights. However, the focus of 
transitional justice mechanisms has often been on political violence, at the 
expense of other human rights violations that might predominantly impact 
on women. This ‘gendered hierarchy of abuses’ (Bell and O’Rourke 2007, 
34) results in economic, social and cultural rights—such as the right to 
education—being overlooked in post-conflict situations. Nevertheless, 

A. M. Payne (*) • N. Burridge
Faculty of Arts and Social Sciences, University of Technology Sydney (UTS), 
Sydney, NSW, Australia
e-mail: Anne-Maree.Payne@uts.edu.au

N. Rahmani 
Gender Empowerment Centre, Gawarshad Institute of Higher Education, 
Kabul, Afghanistan

http://crossmark.crossref.org/dialog/?doi=10.1007/978-3-319-77890-7_15&domain=pdf
mailto:Anne-Maree.Payne@uts.edu.au


296 

access to education is a vital component of gender justice in post-conflict 
settings, and is a particular concern for women in Afghanistan, who were 
actively denied access to education under the Taliban, and who face 
 ongoing discrimination and hostility towards their participation in educa-
tion to this day.

Background: Women’s rIghts In afghanIstan

As Fiske and Shackel have noted, ‘the category “woman” is invested with 
powerful labels and symbolism’, and the reification of women as mothers, 
bearers of ethnic identity and national honour often circumscribes what is 
deemed to be appropriate conduct for women (Fiske and Shackel 2014, 
128). These observations are highly applicable to Afghanistan, a nation 
with deep cultural patriarchal roots where family and loyalties to local 
clans are paramount, and where women’s roles and rights have been issues 
of contestation, not just in the last 30 years of conflict and international 
intervention, but for most of the past century (Levi 2009). The issue of 
women’s rights in Afghanistan has been described as a ‘highly politicised 
terrain’, marked by the perception that progressive reforms directed at 
women ‘were imported and artificially imposed’ (Abirafeh 2010, 77).

Afghanistan has been mired in the complexities of geo-political power 
struggles, coups and civil wars since it gained independence from the 
British in 1919. Women’s rights during the twentieth century see-sawed 
to reflect these struggles, as progressive regimes such as that of King 
Amanullah in the 1920s were toppled by more conservative leaders who 
reversed reforms in women’s status (Kitch 2014). The conflicting interests 
of foreign adversaries during and post-World War II continued the trend 
of ‘one step forward, two steps back’ for the rights of women into the 
1960s. The regime of Zahir Shah in the 1960s and early 1970s was marked 
by slow but continuous progress; women were appointed to public office 
and gained employment as doctors and as teachers in schools and universi-
ties (BBC News 2017). Reforms in women’s rights introduced by the 
communist People’s Democratic Party of Afghanistan and then continued 
under the Soviet occupation were rejected by many, due to their brutal 
implementation and the lack of regard for cultural and religious values and 
traditions, leading to backlash against these reforms (Qazi 2011). When 
the Taliban came to power in the 1990s, the fragile gains made in wom-
en’s rights deteriorated rapidly as strict bans were imposed on women’s 
right to work and to gain an education. However, since the North Atlantic 
Treaty Organization (NATO) intervention in Afghanistan in 2001, the 
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status and rights of Afghan women have, by some measures, improved. 
Women now occupy over 20 per cent of seats in parliament, and the law 
on the Elimination of Violence Against Women passed in 2009 (Kitch 
2014, 85) has provided a legal framework to address violence against 
women. However, the reality is that the situation for Afghan women 
remains precarious, and many continue to experience discrimination and 
lack of rights, particularly in regional and remote areas where more tradi-
tional cultural mores prevail. One recent example of discrimination is in 
Ghor Province, where the newly appointed female provincial governor 
was removed from her position as a result of pressure from the conserva-
tive Ulema Council (Ahmadi 2016). Another is the violent death of 
Farkhunda Malikzada in March 2015, who was falsely accused of burning 
a copy of the Quran (Human Rights Watch 2017). In this case, however, 
the brutal public killing unleashed a wave of national protests by progres-
sive parties, often led by women activists (Rubin 2015; Marsh 2015). 
These cases illustrate that much has not changed for women in Afghanistan; 
yet the protests that followed Farkhunda’s murder also illustrate that 
change is happening. Despite the apparent defeat of the Taliban and the 
withdrawal of foreign forces in 2014, the struggle against conservative 
forces committed to reversing gains in women’s rights is ongoing. The 
complexities of the situation for women in Afghanistan therefore must not 
be dismissed. The situation is fluid, statistics can be unreliable, and there 
are discernible differences between the access to rights and the treatment 
of women in urban centres and in the provinces.

Women’s access to education remains one of the many areas in Afghan 
society where progress has been made, with positive outcomes including 
the reconstruction of schooling infrastructure and substantial increases in 
the number of girls attending primary schooling1 (Gale and Wang 2015); 
however, significant barriers remain to be addressed. The United Nations 
Educational, Scientific and Cultural Organization (UNESCO) has recently 
noted that at a global level, girls and women are the most disadvantaged 
in terms of accessing their right to education; they constitute the majority 
of out-of-school children and illiterate adults, are more likely to live in 
poverty and to experience gender-based discrimination and violence, and 
are less likely to have access to services, including education (UNESCO 
2014, 13). These figures are mirrored in Afghanistan: recently UNESCO 
reported that female literacy nationally averaged only 17 per cent, with 
strong geographical divisions between women living in Kabul (34.7 per 
cent of whom were literate) and women in the provinces (where female 
literacy levels were as low as 1.6 per cent in two southern provinces) 
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(UNESCO 2017). Even among women who have attended some primary 
schooling only 30 per cent are literate (Oates 2013), suggesting that 
increasing the number of Afghan girls attending school will not be suffi-
cient in itself to address systemic inequities in women’s educational 
outcomes.

While major challenges exist at all levels of the education system in 
Afghanistan, our focus in this chapter is on Afghan women’s access to and 
participation in higher education. Higher education can play an important 
role in a post-conflict context, contributing towards the development of a 
unified national identity, cross-cultural understanding, social cohesion and 
the fostering of democracy (World Bank 2013, 2). However, the higher 
education participation rate of around 5 per cent in Afghanistan is one of 
the lowest in the world, and women made up only 19 per cent of students 
enrolled in public universities and higher education institutions in 2012 
(World Bank 2013, 2).

research methods

The research outlined in this chapter emerged from academic collabora-
tions between the University of Technology Sydney (UTS) and the 
Gawharshad Institute of Higher Education in Afghanistan. Interview 
questions were designed to enable research participants to speak frankly 
and with confidence to researchers who spoke their language and were 
from similar cultural backgrounds. Interviews were conducted between 
2013 and 2015 with 59 women and 12 men, drawn from students attend-
ing a range of both public and private universities in Afghanistan.2

Women students were asked to identify what they saw as the key barriers 
to their access, participation and success at university, and to propose strate-
gies that they believed would assist them to overcome these barriers. Our 
consultations with women students were based on our strong belief that 
actively seeking the views and input of women is vital for any sustainable 
long-term strategy to improve educational outcomes for women to have a 
chance of success. Comments from male students were also sought as they 
are critical to understanding the broader social context within which women 
participate in higher education in Afghanistan; engagement with men is a 
crucial component of the wider cultural change required for women to have 
full enjoyment of their rights. One of the key research aims was to enable 
the voices of the students to be heard, recognising that the views of Afghan 
women and men have often been absent from international analyses 
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(Abirafeh 2010, 78–79). Some key data about women and girls’ access to 
education in Afghanistan are analysed in the following section.

educatIon and gender JustIce

Given the foundational role education plays in enabling people to access 
all other rights, we contend that education must be seen as a vital compo-
nent of gender justice, and that it should be a particular priority in the 
Afghan context, where girls were actively barred from educational oppor-
tunities during the Taliban era.

While gathering reliable statistics in Afghanistan is challenging, reports 
show that the number of children attending schools has risen from around 
one million in 20013 to 8.7 million in 2011 (United Nations Assistance 
Mission in Afghanistan 2013), with girls comprising 39 per cent of current 
enrolments (UNICEF 2013, 12). According to Afghanistan’s first peri-
odic report to the Committee for the Elimination of All Forms of 
Discrimination Against Women (CEDAW) (CEDAW 2011), while the 
number of girls enrolling in schools has increased, large numbers of 
Afghan girls are still unable to access schooling (CEDAW 2011, 52). 
Schools in Afghanistan are coeducational from years one to three, then 
single sex from year four onwards (CEDAW 2011, 51). Women make up 
37 per cent of school teachers (CEDAW 2011, 52), with the lack of avail-
ability of female teachers and the lack of provision of girls’ schools identi-
fied by the Afghan government as significant factors in the lower 
participation rates of girls in schools (CEDAW 2011, 55).

The key reasons identified in the periodic report as the primary con-
tributors to the low attendance of girls in schooling in Afghanistan are 
‘security and lack of space and buildings for girls’ schools’ (CEDAW 2011, 
52). The periodic report identified 613 attacks on schools by insurgents in 
2009 (the latest data provided in the report), and commented that ‘Anti- 
governmental insurgents are against girls’ education and have closed girls’ 
schools’ (CEDAW 2011, 53). A report presented to the UN Security 
Council in 2016 also noted that children were disproportionately affected 
by the deteriorating security situation in Afghanistan (UN 2016, 5), with 
132 verified attacks primarily attributed to the Taliban taking place in 
2015, resulting in the killing, injury and abduction of education personnel 
and students (UN 2016, 6). A joint briefing paper issued by a number of 
NGOs working in Afghanistan further identified poverty, early marriage, 
insecurity, lack of family support, lack of female teachers, lack of proximity 
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to schools, the poor quality of education, lack of girls’ only schools and 
community attitudes as the major obstacles to the education of girls 
(Jackson 2011, 4).

Ninety-four per cent of women and 72 per cent of men aged over 
25  years in Afghanistan are classified as ‘without education’ (CEDAW 
2011, 49), that is, never having had the opportunity to attend school. As 
well as the geographical disparities in women’s literacy levels discussed 
earlier, age is another significant factor, with adult women being much less 
likely to be literate than girls (fewer than 20 per cent of women aged 
15–49 are literate) (Gale and Wang 2015). Literacy centres have been 
established targeting adult women who were denied the opportunity to 
attend school in the Taliban era (UNICEF 2011, 2). According to the 
Periodic Report to CEDAW, nationally women make up more than 60 per 
cent of students enrolled in literacy schools and courses (CEDAW 2011, 
53); however, ‘cultural barriers’ and lack of family support for their par-
ticipation at these courses continue to impact on women’s literacy rates 
(UNESCO 2017).

While primary education is most often the focus of global educational 
campaigns, there have been recent calls identifying the need to focus on 
women’s access to and participation in other levels of education. For 
instance, the Global Campaign for Education identified a ‘shocking dis-
connect between girls’ access to primary schooling and their ability to 
enjoy a full cycle of education’ (Global Campaign for Education 2012, 6), 
a pattern that is certainly evident in Afghanistan. Within the higher educa-
tion sector, only 16.5 per cent of university lecturers in Afghanistan are 
women (CEDAW 2011, 58), a critical indicator in an environment where 
many consider it socially inappropriate for female students to interact with 
male teachers and students. While the numbers of both boys and girls 
matriculating to university are increasing, universities in Afghanistan are 
unable to accommodate this growth in demand (CEDAW 2011, 56). The 
proportion of female applicants who are successful in gaining entrance to 
university has grown from 5 per cent in 2004 to 24.8 per cent in 2011 
(Halim et al. 2015, 9), which demonstrates significant progress in less than 
a decade, although admittedly building from a very low starting point.

Our focus in the remainder of this chapter is on exploring the issues 
emerging from the interviews with our research participants about their 
access to higher education, including women students’ fears about secu-
rity, the importance of family support for women’s education, financial 
barriers to their participation and the impact of community attitudes on 
women’s participation.
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Women’s educatIon as a human rIght or 
for the greater good?

Almost without exception, women interviewees in our study indicated 
that they were highly motivated to pursue higher education in order to be 
of service to their country and community, rather than for the individual 
or personal benefits that might accrue to them from their participation. As 
one interviewee commented, ‘Through education I can guarantee my 
future and serve the people of my country. And my main goal is serving 
my country’ (Laila,4 Herat Province). This service motivation expressed 
by female interviewees is consistent with an instrumental approach to 
women’s education often found within development literature, where 
education for women is promoted on the basis of the benefits that will 
accrue to others from women’s education, rather than as a right that indi-
vidual women should be able to enjoy as human beings.5 It is unclear 
whether Afghan women students in our sample cited such service-oriented 
motivations because they constituted a more socially acceptable rationale 
within the Afghanistan context for women’s participation in higher 
 education than the espousal of the interviewee’s simple desire for (and 
right to) an education.

Whilst primarily articulating their motivations to gain a higher educa-
tion in terms of service to others, interviewees clearly recognised the 
importance of education in providing access to employment opportunities 
and life-long benefits. Interviewees believed that a higher education would 
assist them to live independently without being financially reliant on other 
family members, make some recompense to their families for the sacrifices 
that had been made for them to obtain an education, prove to others that 
women are capable of being successful in education and the professions, 
help them to learn about women’s rights and to be able to contribute to 
working towards improving outcomes for women in Afghanistan and 
improve their employment and career prospects (see Burridge et al. 2016, 
131–132 for a detailed overview).

‘an educatIon WIthout any fear:’ the Impact 
of Women IntervIeWees’ concerns aBout natIonal 

securIty

Issues of national security, concerns about the future of Afghanistan, and 
fears about the detrimental consequences for women should the Taliban 
return, were consistent themes raised by most female interviewees. The 
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following quote captured a common sentiment; ‘I am afraid for the future, 
because I think the Taliban will return… If they return, no women will 
dare to go out for studying or working’ (Rasheeda, Bamyan Province).

A joint briefing paper noted that ‘growing insecurity is rapidly eroding 
access to schooling for many girls’ (Jackson 2011, i), an issue that was also 
identified in the Afghan Periodic Review Report to CEDAW (CEDAW 
2011, 53). Our research findings echo that security concerns remain a 
major consideration for women involved in tertiary education.

Having identified that women’s perceptions about their current and 
future security were a significant recurring theme amongst our interview-
ees, we undertook a follow-up survey with 30 female students in February 
2015, to specifically address whether women’s perceptions of the security 
situation had changed subsequent to the withdrawal of most foreign 
troops from Afghanistan in 2014. Eighty per cent of respondents indi-
cated that they felt that the security situation had worsened since the new 
government had taken power in 2014. Thirty per cent of respondents 
reported that they had personally faced a security issue since the change of 
government, and 90 per cent of respondents stated that they did not feel 
safe. These figures strongly suggest that the aspirations of Afghan women 
to enjoy a higher education without fear remain a hope rather than a 
reality.

A number of interviewees also expressed concern about the economic 
future of Afghanistan, and the impact this might have on their future 
employment prospects.

famIly support for Women’s partIcIpatIon In hIgher 
educatIon

Not surprisingly, as our interviews were conducted with women already 
enrolled in higher education, most respondents indicated a high level of 
family support for their higher education. A number of interviewees high-
lighted the crucial support of a particular family member—most often 
their mother or father, sometimes their husband, brother, sister or another 
relative—and the impact this had had on their success. However, several 
interviewees indicated that they had to negotiate their participation in 
higher education in the face of family opposition.

While most interviewees indicated that they had received at least emo-
tional or ‘spiritual’ if not financial support and encouragement from their 
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immediate families, a small number of interviewees indicated that they 
were pursuing their studies without any family support; as one interviewee 
commented, ‘I only ask my parents not to get in my way in pursuing my 
education’ (Benafsha, Kabul Province).

fInancIal BarrIers to Women’s partIcIpatIon

The difficulties of meeting the costs associated with higher study were 
cited by nearly half of female interviewees as a factor that impacted on 
their continuing participation. Access to public universities in Kabul is 
free. Although there has been a massive expansion in the number of uni-
versity places—from 7800  in 2001 to over 170,000  in 2015 (World 
Education News and Reviews 2016)—competition for these publicly 
funded places is intense. Fees charged by private universities were identi-
fied by a number of women students as a significant barrier to access. 
Thirty-six per cent of the Afghan population live below the national pov-
erty line (World Bank 2011), and family size tends to be large with the 
average household size seven to eight individuals (IRIN Asia 2010), mak-
ing it challenging for families to educate their children. Research has high-
lighted that financial costs associated with education impact 
disproportionately on girls, as families choose to prioritise boys’ education 
over girls’ (Global Campaign for Education 2012, 6–7). More than half of 
our interviewees did not specify the source of financial support that 
enabled them to fund their participation in higher education. Of those 
who did, 60 per cent received support from their family, 27 per cent indi-
cated that they were self-funding their participation through employment 
and 13 per cent indicated that they were in receipt of a scholarship. As 
interviews were only conducted with women already enrolled at univer-
sity, clearly our sample is biased towards those who have already overcome 
or are at least managing to meet the financial challenges of higher educa-
tion. Nevertheless, 48 per cent of our interviewees expressed concern that 
the costs involved in higher education were a barrier to their continuing 
participation. A number also commented that they face additional finan-
cial pressure to obtain well-paid employment at the end of their studies to 
justify their participation. Even where interviewees were attending a free 
programme at a public university, the incidental costs of textbooks, inter-
net access (which can be costly and unreliable in Afghanistan) and other 
associated costs were identified as a barrier.
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However, a small number of interviewees commented that the cost of 
education was not a barrier to them as they were employed and were self- 
funding their studies, highlighting the importance of economic indepen-
dence to women’s capacity to exercise choice.

employment opportunItIes

A number of interviewees raised concerns about lack of job opportuni-
ties in the future, and the importance of finding a job. Factors emerging 
from the literature which have been identified as contributing to wom-
en’s unemployment and under-employment in Afghanistan include lack 
of qualifications, low literacy rates, lack of professional skills, lack of 
acceptance of women’s right to work outside the home, concerns about 
women working alongside men in a mixed sex work environment, secu-
rity concerns and the legacy of women’s historic dependence on male 
relatives (Ayubi 2010). Harassment has also been identified as a key 
obstacle to women’s employment, with female employees being forced 
‘to navigate entrenched sexist and patriarchal attitudes, dodge sexual 
advances, and live with memories of harassment, abuse and even rape’ 
(Kittleson 2013).

Women students in our study expressed a number of potential areas of 
concern about their future employment prospects, including the impact of 
nepotism and government corruption on women’s job prospects, the level 
of availability of and support for affirmative action programmes to increase 
women’s access to and participation in employment, concerns about their 
personal safety and security in public places, disparities in the living condi-
tions and access to support services between rural and urban-based 
women, the impact of community attitudes towards women and issues 
such as harassment (see Burridge et al. 2016).

the Impact of communIty and famIly attItudes 
toWards Women’s educatIon

Although our responses were limited to those already participating in 
higher education, even within this group some interviewees identified that 
attitudes towards women’s education, from both family members and 
society more generally, were a barrier to women’s education. Several inter-
viewees spoke about the personal impact of family pressure on daughters 
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to marry early. One indicated that she had resisted pressure from her father 
for an arranged marriage at a very young age in order to pursue her goal 
of attaining an education:

If I had accepted my father’s advice, I would already have been married for 
several years. But my dissatisfaction and my brothers’ resistance ensured that 
I did not get married at a very young age. If I had been married, I would not 
have achieved as much as I now have. (Elina, Badakhshan Province)

For other interviewees, the family and social expectation of early mar-
riage as the most acceptable option for young women in Afghanistan 
remained an ongoing concern. One interviewee described the choices many 
young Afghan women have to face between marriage and education:

The situation in Afghanistan is that when a girl reaches the age of marriage, 
she must take one decision from among the two very important paths in her 
life: either she has to decide to get married and forget about continuing her 
education, or if she wants to continue her education, then she has to forget 
getting married. Once she is married, she has to deal with all the daily family 
matters so that she will not be able to continue getting higher education. 
(Farahnaz, Paktia Province)

Afghan women who attend higher education or who work risk having 
their morality questioned by some in Afghan society, because study and 
work necessitate interaction with male lecturers, students and co-workers 
(Holland and Yousofi 2014, 249). This attitude is reflected in a comment 
by one male interviewee; ‘Yes, women should be educated but it should be 
according to Islamic rules and regulations. I know many women who 
studied at universities, and that is why no one wants to marry them’ 
(Haidir, province not specified).

the Impact of lIvIng aWay from home

As there are only a small number of universities located in regional areas in 
Afghanistan, many students must leave their families and relocate to Kabul 
to attend university. A small number of female interviewees in our sample 
mentioned that they were living away from their families to study at univer-
sity, and that this was a major challenge for them, particularly in a culture 
that does not readily condone single young women living alone. ‘Women 
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either at home or in the grave’ has been described as ‘one of the commonly 
believed and practised norms’ of Afghan society (Nijat 2014, 1).

Relocation and living away from home also add significantly to the 
costs of participation in higher education. One interviewee suggested that 
online and distance education may provide an effective alternative to 
enable some women to access higher education. Increasing the number of 
universities and other higher education institutions in more locations 
across Afghanistan would also be an effective strategy to enable more 
women to participate, but one which seems unlikely in the immediate 
future due to the major infrastructure and rebuilding challenges facing the 
nation and ongoing security issues impacting on the education sector 
(CEDAW 2011, 53).

the vIeWs of male students on Women’s access 
to and partIcIpatIon In hIgher educatIon 

In afghanIstan

The failings inherent in ‘gender’ programmes that focus exclusively on the 
experiences and perspectives of women have been noted (see, e.g. 
Charlesworth 2005). Given the predominance of men in Afghan society 
we felt it was important in our research to include some analysis of the 
attitudes and perceptions of male students towards women’s participation 
in higher education. The small group of male students interviewed for this 
study largely expressed their support for the education of women, which 
they described as bringing positive changes to Afghan society as well as 
individual benefits to the women and their families.

More than half of the male interviewees indicated that their daughters 
were now studying at the higher education level, providing some evi-
dence—from an admittedly small sample group—of generational change 
in attitudes towards women’s education in Afghanistan. One interviewee 
proudly stated that he had supported all of his daughters-in-law to receive 
a higher education, most of them to Masters level. Some younger male 
interviewees indicated that they had sisters studying at university. However, 
even amongst this group of educated males there was opposition expressed 
to women’s participation in higher education because of its coeducational 
nature; one male student commented, ‘I believe that women’s education 
at the university level is not permissible because co-education is improper 
and incorrect according to Islam. There should be separate schools, classes 
and female teachers for women’ (Haidir, province not specified).
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Only one male interviewee expressed women’s participation in educa-
tion as a human right that women should enjoy on an equal basis to men—
‘Women should have the right to study as men have, without any 
discrimination’ (Tariq, Ghazni Province)—though perhaps this is not sur-
prising as few women interviewees articulated women’s right to educa-
tion, as noted above.

Only a small proportion of male interviewees identified security issues, 
which were overwhelmingly identified as a concern by female students, as 
an obstacle to women’s participation in higher education in Afghanistan. 
This suggests that perceptions of violence and fears for personal safety are 
highly gendered in Afghanistan (as indeed they are in many societies). 
Awareness-raising initiatives targeting male students, highlighting issues 
such as women’s concerns about their personal safety and security and 
their experiences of street harassment or other forms of gender-based vio-
lence, may be an effective first step in addressing the culture of fear in 
which many women students live their daily lives.

Other issues identified by male interviewees as barriers to women’s 
participation in higher education included financial issues, family opposi-
tion to women’s education, the coeducational nature of higher educa-
tion, traditional customs, lack of literacy and low levels of education in 
families generally, specific issues within the province the family lived in 
which prevented women obtaining an education and the impact of cor-
rupt officials (Burridge et al. 2016, 144). Our findings suggest that fur-
ther research on Afghan men’s attitudes to women’s education would add 
to understanding the complexities within which women navigate access 
to higher education.

strategIes to support Women’s partIcIpatIon 
In hIgher educatIon

Interviewees were asked what support would be most effective to assist 
women to achieve their educational goals. Most commonly, female inter-
viewees identified their need for security, so that they could study and 
work in safety and without fears about the future status of women; one 
interviewee commented, ‘In my opinion, peace and security are the most 
important. If we have security, we can do everything, but if we don’t have 
peace and security, every effort for achieving our goal will remain mean-
ingless’ (Pakeeza, province not identified).
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A number of female interviewees called for improved government sup-
port of women’s involvement in higher education, primarily through 
scholarships and other forms of financial assistance.6 Others expressed 
their desire for the government to proactively demonstrate its support for 
women’s education through affirmative action programmes; one female 
interviewee commented, ‘In my opinion, positive discrimination is [the] 
best solution…For instance, the government should increase enrolment of 
women to the universities and exempt them of paying tuition fees and 
make the education free for girls’ (Tamana, Balkh Province).

Although no male interviewees raised affirmative action measures when 
asked about the types of strategies that could be implemented to support 
women’s access to higher education, nearly all male interviewees expressed 
support for affirmative action measures when prompted about this issue 
by the interviewer. Only one male interviewee opposed such measures, on 
the grounds that quotas would bring more women into universities and 
workplaces. This interviewee believed that women’s participation in higher 
education was worsening their status, as it was bringing women into con-
flict with traditional Islamic beliefs; ‘Women’s status is worsening because 
they don’t wear the hijab, and they study alongside men. That is why I am 
not optimistic about their status improving. They won’t have a good 
future’ (Haidir, province not specified).

Interviewees suggested the need for widespread human rights educa-
tion to raise awareness about women’s rights, particularly in the provinces; 
for example, one female interviewee suggested ‘Increasing awareness of 
men about women’s rights especially the right of getting education ‘(Dina, 
Parwan Province). Experiences from other contexts suggest that including 
education about rights within the schooling sector begins the process of 
building a human rights culture within society (Plantilla 2009, Bajaj and 
Wahl 2017). Human rights education is one of the objectives of the 
Afghanistan Independent Human Rights Commission, and work has 
commenced on developing curriculum materials and ‘filtering out’ pro- 
violence as well as discriminatory content from school textbooks (Nadery 
2009, 4–5), but there is no evidence as yet of the effectiveness of these 
efforts, and they are not aimed at changing the attitudes and behaviours 
of adult men. The introduction of incentives or penalties to encourage 
parents to ensure their daughters receive an education was also suggested 
by some female interviewees; as noted in Afghanistan’s periodic review 
report to CEDAW, there are currently no penalties for families who pre-
vent their children from attending schools (CEDAW 2011, 56).
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As the coeducational nature of higher education is seen as problematic 
for women students, one female interviewee stressed the importance of 
female academic staff in supporting the participation of more women in 
higher education, commenting that ‘…recruitment of female lecturers and 
teachers is another option that could boost support of women’s educa-
tion. This will also provide a reason for conservative families to let their 
daughters go to school and universities’ (Madina, Kunduz Province). For 
others, the establishment of women-only universities and vocational train-
ing centres was a preferred strategy; ‘…in this case more women and girls 
will come to get education. Because the prejudice in the society will block 
the women to go to the co-ed classes’ (Zeenat, Kabul Province).

As these varying perspectives suggest, there are divergent views about 
the most effective way to progress educational outcomes for women in 
Afghanistan. Accepting the realities and constraints of existing social atti-
tudes towards women’s education in Afghanistan would suggest prioritis-
ing the provision of single-sex educational options, providing distance and 
online education options to enable some Afghan women to study from 
home, and training more female teachers to work at schools and universi-
ties. Alternatively, a strategy based on recognition of Afghan women’s 
right to education might instead prioritise the provision of human rights 
education, challenging the aspects of Afghan culture that contribute to 
insecurity and violence against women, and implement affirmative action 
strategies designed to increase women’s participation in a broad range of 
educational opportunities, including at tertiary and postgraduate level. 
Ultimately the best chance for success may lie in a combination of these 
approaches, and this multi-pronged approach seemed to be endorsed by 
the majority of our female interviewees. Critical to the success of any strat-
egy will be engagement with the views of Afghan women about what 
kinds of support they believe will be most effective.

conclusIon

Education plays a vital role in enabling the realisation of all other rights, as 
well as having the capacity to transform people’s lives; improving access to 
education is therefore one of the most significant and impactful areas that 
can be addressed to provide gender justice for women. As the Global 
Campaign for Education has highlighted, ‘A strong education system, in 
line with the principle of non-discrimination, is key for redressing gender 
injustice in wider society, and for overcoming the social and cultural norms 
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that discriminate against girls and women’ (Global Campaign for 
Education 2012, 3). Ultimately, a major benefit of the education of 
Afghan women and girls will be to empower them to make their own 
choices about their future in their own country.

Our interviews with Afghan university students provided a wealth of 
information about issues for women in higher education, including the 
impact of family and community attitudes towards women’s education; 
financial barriers; and, overwhelmingly, security and personal safety con-
cerns, which were very real to this group of Afghan women students. 
There is a lot at stake for these women students, who are struggling to 
obtain a higher education, sometimes against the wishes of relatives, and 
facing wider social disapprobation, in an environment where it is unclear 
if they will ever get a return on their education investment. It is important 
to highlight the suggestions made by women students about the types of 
support that they believed would be most effective for them, including the 
need for quotas to increase women’s enrolment; the pressing need for 
financial support, particularly for women who do not have support from 
their families for their studies; the need for human rights education to 
promote women’s right to an education in Afghanistan; and the women 
students’ desire for reassurance that their security concerns and concerns 
for the future of their country will be addressed.

Our research highlights the need to move beyond instrumental 
approaches to educating women and girls, to place women’s right to edu-
cation, including their right to access educational opportunities at all lev-
els, at the front and centre of gender justice campaigns. Urgent action is 
required to address the significant and ongoing obstacles to women’s edu-
cation in Afghanistan, to ensure that another generation of girls is not 
denied the transformative potential offered by fulfilment of their right to 
an education.

notes

1. It is important to note that these improvements are being measured from a 
very low base as girls were denied access to schooling under the Taliban.

2. The authors would like to acknowledge and thank staff based at the 
Gawharshad Institute who undertook the interviews and translated them 
into English.

3. It is not possible to accurately determine girls’ participation rate in schools 
in 2001 as the Taliban implemented a nation-wide ban on public education 
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for women and girls in 1997. In 1998, Taliban restrictions limited the pri-
vate home-based education of females to girls under eight, who could only 
learn the teachings of the Quran (PBS 2007).

4. All interviewees whose comments are quoted have been allocated a pseud-
onym to protect confidentiality.

5. See, for one example amongst many possible examples, World Education’s 
‘Girls’ and Women’s Education’ site, which states ‘World Education believes 
that education for girls and women is the single most effective way to 
improve the lives of individual families as well as bring economic develop-
ment to poor communities worldwide’. http://www.worlded.org/
WEIInternet/international/expertise/display.cfm?tid=1004&id=756.

6. For example, the Gawharshad Institute offers a 30 per cent discount on fees 
for female students to encourage their participation.
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CHAPTER 16

Transitioning with Disability: Justice 
for Women with Disabilities in Post-War Sri 

Lanka

Dinesha Samararatne and Karen Soldatic

IntroductIon

This chapter maps the conditions within which the human rights of peo-
ple with disabilities are addressed in the transitional justice context in Sri 
Lanka, with particular emphasis on rural and (more directly) war-
affected women with disabilities. We argue that at a time when disability 
is internationally gaining recognition as needing to be addressed for 
transitional justice to be effectively realised, Sri Lanka is only beginning 
to identify disability as relevant to the nation’s post-war stability 
(Ortoleva 2010). That said, the state’s focus in terms of disability is on the 
demilitarisation of ex-military personnel, for whom disability is constructed 
in terms of masculinity and reintegration into society as productive 

D. Samararatne 
Department of Public & International Law, University of Colombo,  
Colombo, Sri Lanka 

K. Soldatic (*) 
Western Sydney University, Sydney, NSW, Australia
e-mail: K.Soldatic@westernsydney.edu.au

http://crossmark.crossref.org/dialog/?doi=10.1007/978-3-319-77890-7_16&domain=pdf
mailto:K.Soldatic@westernsydney.edu.au


316 

 citizens (de Mel 2016). Using a human rights framework, as recognised in 
the Convention on the Elimination of all Forms of Discrimination against 
Women (CEDAW) and the Convention on the Rights of Persons with 
Disabilities (CRPD),1 this chapter explores the lived experiences of women 
with disabilities in two intersecting contexts: ‘the rural’ and ‘post-war.’ 
Drawing upon interviews with women with disabilities from the North 
Central Province and the Eastern Province in Sri Lanka, this chapter dem-
onstrates the ways in which women with disabilities are subject to multiple 
forms of discrimination, are systematically disempowered and ignored by 
the Sri Lankan legal system, have no access to effective administrative or 
judicial remedies and enjoy only minimal assistance from the state through 
various welfare programmes.

The main source of empowerment for the women whose life experi-
ences are examined in this chapter was the collective action they had been 
party to through a local non-government disabled women’s organisation, 
run by and for women with disabilities residing in rural Sri Lanka. 
Furthermore, many of the women from rural areas exhibited a particular 
(but limited) sense of independence as a result of their collective mobilisa-
tion. Based on the findings, this chapter argues that framing the response 
of the state and wider society to disability in terms of rights, and its gen-
dered intersection, is essential if the quality of life of people with disabili-
ties, especially women with disabilities, is to be improved—a necessary 
requirement of building sustainable peace and justice in the transition 
from protracted conflict (Berghs and Kabbara 2016).

The first section of the chapter presents the general context in which 
transitional justice is being considered in Sri Lanka. This is followed by 
a description of the methods employed in carrying out the fieldwork. 
The subsequent sections analyse the problems arising from the prevail-
ing approach to disability in Sri Lanka in relation to legal literacy, exer-
cise of administrative discretion, criminal justice and transitional justice. 
Relying on these findings, it is argued in the conclusion that human 
rights must shape the state’s response to disability in Sri Lanka’s transi-
tional post-war phase and beyond. Finally, we argue that such an 
approach must not be at the cost of undermining or silencing already 
existing languages of emancipation that women with disabilities are 
themselves developing to further their realisation of disability rights in 
their own local contexts and to build local networks of gendered-disabil-
ity solidarity, peace and justice.
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transItIonal JustIce In srI lanka

Despite only recently emerging from a prolonged internal armed conflict 
(1983–2009), Sri Lanka has been designated a lower middle-income 
country by the World Bank (World Bank 2015). The island state has a 
population of about 21 million. The majority of people in Sri Lanka iden-
tify themselves as Sinhalese (70%), while Tamils (12%) and Muslims (7%) 
are the two main minority communities. The armed conflict of almost 30 
years related to the political claims by Tamil representatives of the North 
and North East of extensive and prolonged discrimination from the 
majority Sinhala-Buddhist nationalist state due to their ethnic minority 
status. Since the 1940s, multilingual education up to tertiary level and 
health care have been provided free of charge (Jayasekara and Schultz 
2007). In the mid-1950s, however, a legislation was passed that permit-
ted the dominance of the Sinhala language in all areas of life—including 
schooling, health and government administration—directly affecting the 
educational and economic opportunities of Tamil peoples and Tamil-
language speakers.2

The fraught discourse on transitional justice in Sri Lanka has been 
framed by successive resolutions of the Human Rights Council.3 These 
resolutions have drawn from several reports that have been issued during 
this time by the government as well as by the United Nations (Lessons 
Learnt and Reconciliation Commission [LLRC] 2011; UNHRC 2015; 
United Nations 2011, 2012). Disability is given due consideration in only 
one of these reports and does not attract specific mention in any of the 
resolutions (LLRC 2011, 189–190, 253, 268, 338, 346). The change of 
government in January 2015 added much needed political momentum to 
the transitional justice process. Post-2015 the government has committed 
itself to constitutional reform as well as to specific reconciliation processes. 
Furthermore, the government has undertaken several other measures to 
seemingly improve its human rights compliance. These initiatives provided 
the disability rights movement the opportunity to include rights of people 
with disabilities in the government’s agenda. Many of these initiatives have 
remained as commitments made on paper, however, with no progress on 
the ground.

The disability rights discourse gained considerable momentum through 
the initial stages of the ongoing constitutional reform process. Several syn-
chronised and concerted representations were made to the Commission 
appointed by the government to receive public representations for 
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 constitutional reform (Public Representations Committee on Constitutional 
Reform 2016, 122–124, 132, 167, 168). Disability rights activists made spe-
cific representations to the Sub-Committee on Fundamental Rights of the 
Constitutional Assembly. Consequently, the report of the Sub- Committee 
recommended the inclusion of detailed fundamental rights for persons with 
disability (Steering Committee of the Constitutional Assembly 2016, 14–15). 
The Sub-Committee has further proposed that the prohibited grounds of 
discrimination include ‘disability.’

Perhaps in an attempt to generate public awareness, debate and discus-
sion on the mechanisms proposed in the United Nations Human Rights 
Council (UNHRC) resolution for reconciliation, the government 
appointed a Consultation Task Force on Reconciliation Mechanisms 
(CTFRM). Over the period of a year this Task Force conducted extensive 
consultations regarding proposed mechanisms for reconciliation after 
which a report has been presented. The rights of persons with disability 
are identified as an issue in this report (CTFRM 2016). This report rec-
ommends that persons wtih disabilities be included in mechanisms for 
transitional justice. There is also considerable engagement and discussion 
on the  rights of people with disabilities in the formulation of the new 
National Action Plan for Human Rights. Around this same time, possibly 
for the first time, a local non-governmental organisation submitted a 
report to the Office of the High Commissioner for Human Rights 
(OHCHR) in response to a call made by the Special Rapporteur on 
Persons with Disabilities. This draft was discussed to some extent among 
leaders of the disability community. And more recently, the Sri Lankan 
Government has drafted an Office of Reparations Bill 2017. Under Clause 
2 (d) the bill specifically identifies victims and persons with disabilities.

Disability, Women and ‘the Rural’

While there is significant empirical data available on the status of women 
across the island of Sri Lanka, there is a dearth of data on prevalence and 
causes of disability for men and women. This lack of available data is a 
major stumbling block to the fledgling disability rights discourse in Sri 
Lanka. For instance, data in the key domains of literacy rates and life 
expectancy are not readily available for either women or men with disabili-
ties. According to the latest census (2012), 1,617,924 persons (8.7% of 
the population) are living with ‘difficulties.’ Of this number, 42.97% are 
male and 57.03% are female (Department of Census & Statistics 2012). 
The main causes of disability have been identified as the internal armed 

 D. SAMARARATNE AND K. SOLDATIC



 319

conflict, which has affected more men due to their direct involvement in 
military combat, though high levels of the female civilian population have 
also been affected; natural disasters (including the tsunami of December 
2004); an ageing population and high-risk work. Moreover, about 27% of 
people living in post-conflict areas are estimated to be suffering from post- 
traumatic stress disorders (Fernandopulle et al. 2002, 35). Data on mental 
health in Sri Lanka are inadequate. National data sources suggest that only 
2% of the population is estimated to experience serious mental illness, 
while only 5–10% have other forms of mental illness (Fernandopulle et al. 
2002, 32). Such data conveys extremely little about the gendered dimen-
sions of disability in post-war Sri Lanka and, therefore, it is difficult to 
ascertain differences in prevalence and causes for women overall. The 
Concluding Observations by the CEDAW Committee on Sri Lanka’s 
Eighth Periodic Report contain a recommendation that data on women 
be ‘enhanced’ and should include, among other things, disaggregated 
data on disability (CEDAW 2017, para 46).

There is almost no data available on the number of women with dis-
abilities from rural areas, particularly war-affected rural communities. This 
group is particularly marginalised from government data sets on disability, 
even though disability is often more prevalent in rural communities and 
post-conflict zones (Samararatne and Soldatic 2015). Due to the intersec-
tion of cultural stereotypes surrounding gender and of rural backward-
ness, women with disabilities in general find themselves to be subject to 
increased forms of marginalisation and discrimination (Ortoleva 2010, 
90–91; Little and Hettige 2013). Unlike their abled-bodied counterparts, 
they are not geographically mobile and able to move from rural regions to 
urban areas for education and employment. It is now widely recognised 
that in developing countries such as Sri Lanka, gender can potentially put 
an individual at risk of acquiring disability and that, having acquired a dis-
ability, a woman is more likely to be discriminated against, resulting in low 
educational attainment and increased levels of poverty (Groce 1997, 181). 
Thus, poor outcomes overall for rural women are further compounded 
once disability becomes an intersecting feature of their identity (Groce 
1997, 178; de Silva de Alwis 2009).

In this context, substantive equality for women with disabilities living 
in rural and war-affected communities becomes more challenging.4 Rural 
disabled women are excluded from participating in Sri Lankan society, as 
disability is strongly associated with the health sector (Peiris-John et al. 
2013). The dominant medical approach to disability has been ‘deeply 
embedded with a broader nosology of disease’ (Campbell 2013, 5), where 
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disability is regarded through a moralising medical discourse of contagion 
and deficiency. The medical discourse is coupled with discriminatory reli-
gious representations within wider Sri Lankan society that promote people 
with disabilities as objects of pity and as recipients of charity.

Too frequently, the combined effect of these medical and religious 
approaches to disability has directly translated into legal conceptualisations 
and administrative practices of managing disability populations across Sri 
Lanka. The scant jurisprudence on disability makes no explicit reference to 
the rights of people with disabilities. If the formulation of law and policy 
in Sri Lanka in general is a top-down exercise, it is more so in relation to 
people with disabilities (Peiris-John et al. 2013, 4). Their right to partici-
pate in decisions that affect them, for instance, has largely been ignored.

The scope of rights and remedies available to people with disabilities in 
Sri Lankan law, policy and regulation is preoccupied with the development 
and enforcement of specific disability welfare provisioning. The few legal 
provisions that recognise rights of people with disabilities, in the 
Constitution and in legislation, employ weak language and have not been 
subject to dynamic interpretation by the judiciary. The intersecting dis-
courses of medicine, religion and welfare actively undermine the realisa-
tion of rights for people with disabilities. For rural women with disabilities, 
particularly those residing in ethnic minority and post-conflict areas, these 
intertwining discourses leave them highly vulnerable to state practices of 
exclusion and neglect.

Obligations Under International Human Rights Treaties

The rights of women with disabilities are addressed specifically in the 
CRPD and CEDAW. Sri Lanka ratified the CRPD in February 2016. 
Moreover, Sri Lanka has ratified, without reservations, all the other major 
human rights treaties, including two optional protocols. Accordingly, the 
state has undertaken a duty to respect the right to equality and non- 
discrimination. CEDAW, in particular, provides several substantive guar-
antees that would advance the rights of women with disabilities, including 
rural women. Therefore, it could be argued that Sri Lanka is required to 
ensure that the rights of women with disabilities are protected vis-à-vis its 
obligations under CEDAW and CRPD.

It has been argued that ‘an intersectionality discourse’ of human rights 
that goes beyond the ‘compartmentalization of treaties’ is essential if the 
human rights of women with disabilities are to be recognised and respected 
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(de Silva de Alwis 2009, 294). An intersectional approach ‘recognises that 
people experience stereotyping and discrimination based on a combina-
tion of gender, race, ethnicity and ability, and that these forms of multiple 
discrimination or bias are distinct from any one form of discrimination’ 
(de Silva de Alwis 2009, 301). Recognising the intersectionality of human 
rights requires the reconceptualisation of rights beyond single categorisa-
tion to capture a ‘more nuanced human rights analysis’ (de Silva de Alwis 
2009, 302).

CEDAW revolutionised human rights as a language of freedom for 
women. It recognised that the state has a responsibility to prevent dis-
crimination against women in the public and private spheres; that all 
human rights must be guaranteed on the principle of indivisibility if 
women are to enjoy equality; and that existing social and cultural practices 
must be modified to address gender stereotyping. CEDAW Article 14 spe-
cifically recognises the responsibility of the state to introduce special mea-
sures to eliminate discrimination towards rural women. Regrettably, 
women with disabilities are not identified specifically in the Convention. 
General Recommendation 18, however, notes that women with disabili-
ties suffer from ‘double discrimination’ and that state reporting does not 
provide adequate information on women with disabilities (CEDAW 
1991). Accordingly, the CEDAW Committee calls upon states to report 
on measures introduced to ensure equality and non-discrimination of 
women with disabilities. The recent General Recommendation (No. 34) 
by the CEDAW Committee notes that rural women in developing coun-
tries ‘continue to face systematic and persistent barriers to the full enjoy-
ment of their human rights and that, in many cases, conditions have 
deteriorated’ (CEDAW 2016, 3). It is noteworthy that even in this General 
Recommendation, the specific concerns of rural women with disability are 
not addressed. The only reference to disability is in states being required 
to obtain disaggregated data about rural women, including in relation to 
disability (CEDAW 2016, 23).

The CRPD is considered by many to be the most progressive human 
rights treaty to be adopted in the history of human rights treaty law. It is 
a Convention that is based on the recognition of the intersectionality of 
human rights (see Mégret 2008). For instance, it acknowledges state 
responsibility for women with disabilities by specifically recognising that 
they are subject to ‘multiple discrimination’ (Article 6 of the CRPD). The 
other substantive rights recognised in the Convention directly feed into 
this obligation and include: awareness raising in relation to socio-cultural 
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stereotypes (Article 8) and ensuring accessibility (Article 9) and access to 
justice (Article 13). Taken as a whole, the CRPD calls for systemic reform 
through legislation, policy and practice at the domestic level, which would 
ensure respect for the right to equality of people with disabilities, with 
specific measures for women with disabilities.

While Sri Lanka’s obligations under CEDAW have been recognised and 
adopted in state policy through the Women’s Charter, this particular pol-
icy is not justiciable. Proposals were made for the establishment of a 
Women’s Commission as early as 2006 and its establishment has been 
recently approved by the Cabinet. The Sri Lankan state has a legal obliga-
tion to ensure that women with disabilities enjoy the full realisation of 
their rights under CEDAW, in addition to the moral obligation to achieve 
the higher threshold of rights in the CRPD that it has committed to work 
towards. The research findings of this chapter strongly suggest that even 
when analysed within the framework of CEDAW, women with disabilities 
do not enjoy equality and non-discrimination. Hence, the ratification of 
the CRPD in February 2016 by the Sri Lankan Government has been 
critical for the realisation of rights for this group.

Constitutional and Legal Guarantees

The only reference to disability in the Sri Lankan Constitution is in the 
chapter on Fundamental Rights, by way of allowing for exceptions to the 
right to equality and non-discrimination (Article 12(4) of the Sri Lankan 
Constitution 1978) (‘the Constitution’). The Sri Lanka National Plan of 
Action on human rights (2011–2016) contains several commitments to 
ensure respect for the rights of people with disabilities, including the rati-
fication of the CRPD and its optional protocol.5

The only known fundamental rights application that has been filed on 
the grounds of discrimination against disability is the case of Ajith Perera 
v Attorney General, in which the petitioner claimed that the non- 
implementation of the regulations regarding accessibility of public build-
ings was a violation of his right to equality.6 The Supreme Court upheld 
this claim and directed the relevant authorities to ensure its implementa-
tion in all new public buildings or public places.7 The jurisprudential value 
of this case is minimal, however, for at least two reasons. Firstly, the Court 
issued only an order and not a judgment, thereby not articulating the jur-
isprudential basis of the order. Secondly, in the order, the Court makes no 
reference to the right to equality and non-discrimination of persons with 
disabilities. The only reference that is made to legislation is to the Protection 
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of the Rights of Persons with Disabilities Act.8 This reference is problematic. 
A fundamental rights application can be made only in relation to the viola-
tion of a fundamental right by executive or administrative action.9 The 
Protection of the Rights of Persons with Disabilities Act provides that per-
sons may file complaints in the relevant Provincial High Court and the 
Court is authorised to make ‘just and equitable’ orders in providing 
relief.10 It is not apparent as to why the Supreme Court only makes refer-
ence to the Act and makes no reference to the right to equality. Previous 
and subsequent jurisprudence of the Court has contributed to the pro-
gressive and dynamic interpretation of the right to equality.11 In the Ajith 
Perera case, the Court had a rare opportunity to develop jurisprudence on 
the right of persons with disabilities to non-discrimination but, regretta-
bly, did not seize it. Furthermore, in practice, these regulations and the 
Supreme Court orders continue to be ignored (Perera 2015).

Other recent jurisprudence of the Supreme Court, developed in rela-
tion to the pre-enactment review of legislation, has restricted the scope of 
Article 12(4) and caused confusion as to its meaning. In determining the 
constitutionality of a draft legislation which, among other things, pro-
vided for voluntary quotas for women and youth in nomination lists for 
elections to local authorities, the Court observed that Article 12(4) could 
not be used as a ‘sword’ but as a ‘shield.’12 The exact meaning of that 
judicial observation remains unclear. In the recent review of legislation 
that sought to provide special facilities for persons with visual impairment 
in both eyes when voting, the Court recommended that the legislation 
should apply to other forms of disabilities.13 The Court also noted that the 
restriction of the grant of special facilities only to persons with visual 
impairment in both eyes was a violation of the right to equality and the 
right to freedom of speech.14 However, in this instance, too, the Court 
does not elaborate its reasoning.

The jurisprudence of the Supreme Court is weak and minimal in rela-
tion to fundamental rights of people with disabilities. The Court has not 
taken advantage of the petitions that came before it to develop strong and 
vibrant judicial precedent which would have established a strong founda-
tion for judicial protection of the rights of people with disabilities.

Policy and Institutions

All government policies, programmes and regulations on disability are 
implemented through the Ministry of Social Services and Social Welfare. 
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It was pointed out during one of the interviews carried out for this study 
that ‘lumping’ people with disabilities under the Ministry of Social Services 
amounted to structural discrimination. A woman with a disability is not 
considered a concern for the Ministry of Women’s Affairs, for instance. 
This institutional structure foregrounds the disability of the individual as 
her defining characteristic as opposed to considering disability as being 
caused primarily by environmental factors. Furthermore, due to the 
‘pigeon holing’ of disability as a subject matter of the Ministry of Social 
Services, disability is often not picked up as an issue in general policy mak-
ing. For instance, the National Policy on Reconciliation and Coexistence 
(ONUR 2017) contains policy guidelines regarding equality and human 
rights, but there is no mention of disability in general nor of disability 
related to the armed conflict.

A national policy on disability was adopted by the government in 2003 
and a draft National Action Plan on disability was proposed by the Ministry 
in 2013. These policy documents recognise the rights of people with dis-
abilities and undertake commitments to ensure their dignity and respect. 
As demonstrated in this chapter, however, the implementation of this pol-
icy and action plan is unsatisfactory.

The Human Rights Commission, the Legal Aid Commission and the 
National Child Protection Authority are three institutional mechanisms 
that could be mobilised to address human rights violations experienced by 
people with disabilities. Yet there are no specific mechanisms within these 
Commissions which consider disability. It is noteworthy that, in 2016, 
soon after the ratification of the CRPD, the Human Rights Commission 
facilitated a series of discussions on the proposed draft legislation on dis-
ability. Its intervention facilitated some public debate and discussion.

the VIew from Below

Clearly, the socio-legal institutional arrangements, as identified above, 
pose a range of issues for persons with disabilities in the transitional 
arrangements of post-war Sri Lanka, which are heightened for women 
with disabilities in rural areas. To further examine the lived realities of 
these disabling socio-legal structures for rural women with disabilities this 
chapter draws upon a small project, carried out in collaboration with a 
rural disabled women’s group. The interviews were facilitated by the 
Association of Women with Disabilities (AKASA), which is based in 
Anuradhapura in the North Central Province. Established in 1996, AKASA 

 D. SAMARARATNE AND K. SOLDATIC



 325

is a disabled persons’ organisation run by and for rural disabled women. It 
has been working in rural Sri Lanka with women with  disabilities across the 
North, North Central and North Eastern provinces, which include areas of 
armed conflict. The participants for the study were selected by AKASA 
from its membership and represent a diversity of disability and ethnicity.

Through two focus group discussions (FGDs) and 13 individual inter-
views, qualitative data was gathered for the purpose of understanding the 
experiences of women with disabilities in rural Sri Lanka and in war- 
affected areas of selected communities. The FGDs were carried out either 
in Sinhala or Tamil, depending on the regional area. The ages of the 
women interviewed ranged from 20 to 60 years. Both the FGDs and the 
in-depth interviews had to be conducted according to the diverse com-
munication needs of the interviewees. In most instances, the interviewees 
responded positively and participated actively in the conversation. While 
most of the women who were interviewed had physical disabilities, there 
were two instances where the mothers of adult women with intellectual 
disabilities were interviewed. In the case of two women who used non- 
verbal communication strategies, sign-language interpreters were used.

eVeryday realItIes of lIVIng wIth dIsaBIlIty 
for rural women

The bureaucracy is the first and in many cases the only point of interaction 
for rural women with disabilities with the state and the law. Multiple vul-
nerabilities due to gender, disability, poverty and geographic location pose 
insurmountable barriers to rural women with disabilities in attempting to 
access state services. The barriers are further compounded by severe pov-
erty and enforced dependency upon familial and community networks, 
which often have little resources (economic, transport, legal and adminis-
trative literacy) to provide the extensive support required in surpassing 
these everyday structural constraints. The state needs to recognise these 
vulnerabilities and improve its redistributive, administrative and service 
responses through adopting a rights-based approach to ensure respect for 
the dignity of rural women with disabilities.

According to the interviews conducted, the implementation of the 
state’s disability policy was problematic across two core areas; the exercise 
of administrative discretion in disability welfare policy and the inaccessibil-
ity of the criminal justice system, particularly in the post-conflict Eastern 
and Northern provinces.
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Disability Welfare Administration

All participants in this study reported that the administration of the dis-
ability welfare system was disabling in itself, perpetuating inequality 
across the life course. It was inconsistent; the target community had min-
imal information on the services and financial assistance available; the 
procedure for applying for funds and services was cumbersome; the 
administration was not accessible; and the approval of applications for 
welfare were routinely delayed. The exercise of administrative discretion 
in implementing welfare policy, in these instances, appeared to amount to 
a violation of principles of administrative law and also an infringement of 
individual rights, particularly the right to substantive equality and proce-
dural justice.

Many of the women interviewed had not been aware of the different 
forms of financial assistance available to a person with a disability who was 
a citizen of the state. In some cases, women stated that their village-level 
administrative officer had informed them of the facility and encouraged 
them to apply. Others said that having learned of the facilities through 
AKASA, when they approached the administration they were either denied 
an opportunity to submit an application for the relevant assistance or were 
advised that at present new applications were not being processed. This 
was a fairly consistent response from the women individually interviewed 
and also a key theme to emerge in the FGDs. Some women received a 
monthly allowance and some had also received a grant for the construc-
tion of a house. Other rural women with disabilities received no benefits 
from the state, including women from all four provinces who had tried to 
apply. From the women’s responses, clear reasons for the unpredictable 
and opaque administrative decision-making could not be extracted. Many 
of the women claimed that they were not provided with any reasons for 
the refusal of assistance by local state disability welfare administrators.

Interestingly, among the women interviewed, there was no sense of 
having the right to hold administrators accountable for the manner in 
which they exercised their discretion over access to government disability 
welfare provisioning. Many of the regulations reviewed as part of this 
study vest high levels of discretion with authorising government adminis-
trators, from simply making the forms available through to granting of 
assistance. From the statements made during the interviews, it was clear 
that in many instances discretion was exercised arbitrarily. The women 
identified that they had not been provided with reasons for the decisions 
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made in relation to their applications. Furthermore, administrative proce-
dures for approving loans, for instance, were cumbersome and time- 
consuming. In many cases the delay was by several months or years, with 
no clear justifications provided for such delay. While waiting, most appli-
cants regularly visited the relevant government office at a considerable 
financial cost for the disabled woman to check the progress of their appli-
cation. None of the women interviewed were aware that administrative 
officers had a duty to provide reasons for their decisions, nor that these 
front line administrative officers were accountable for the manner in which 
they exercised their discretion.15 The women with disabilities interviewed 
did not know that decisions of administrators could be challenged, either 
by way of writing to a senior administrator or in a court of law and, there-
fore, did not seek to contest local-level decision-making through adminis-
trative appeal.

In addition to the lack of uniformity and transparency in how state- 
funded assistance was being granted, according to the experiences shared 
during the interviews, the procedure for making applications for financial 
assistance is not accessible to women with disabilities, particularly those 
living in rural, post-war areas. This inaccessibility of the administrative 
process, in turn, meant that many of the women were denied their right to 
financial assistance and aid. Too frequently, access to such welfare systems 
was only realised with informal support. For these women, this often 
involved asking for assistance from a family member or neighbour to visit 
the relevant public officer, complete the required forms and submit the 
required supporting documents, such as identity cards. This situation 
relies heavily upon informal support networks, the legal and administrative 
literacy capacity of such support networks, and their availability to pursue 
such measures on disabled women’s behalf.

Given this, it is not surprising that state disability assistance was only 
provided through the intervention of a disability advocate provided by 
AKASA.  The advocacy and assistance required was cumbersome: it 
entailed accessing and obtaining the relevant forms; filling them in on the 
applicants’ behalf; assisting them in compiling the supporting documents 
(including knowing which documents where required); and, in some 
cases, accompanying women with disabilities to submit the forms as they 
had no other informal supports to rely on for travel into the towns where 
the administrative branches were located. The very act of submitting the 
required forms can be a daunting task for women with disabilities from 
rural areas, particularly those women who reside in the post-conflict 
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zones and often coming from Tamil communities, where the language 
requirements and the increased militarisation of government administra-
tion in ex-war zones creates additional barriers. The compounding and 
intersecting difficulties of living in a small rural village, not having 
disability- accessible public transport and navigating the inaccessible built 
environment of government offices was thus exacerbated by the inacces-
sible administrative system itself.

Criminal Justice

The second area of injustice faced too frequently by rural women with dis-
abilities interviewed for this study was the criminal justice system. It 
appears that special attention or provisions have not been made for women 
with disabilities in the area of criminal justice and the unique forms of 
gendered-disability discrimination, violence and inaccessibility that they 
experience. There are no special provisions in law or policy and, based on 
the information gathered, none are made in practice except where the 
police officer in charge or the presiding judge does so according to his or 
her discretion. This is an area that requires urgent and serious attention. 
Criminal justice goes to the heart of the right to liberty, and the dignity 
and autonomy of the person.

The first point of interaction with the criminal justice system, as a victim 
or a suspect, is the police. Since the late 1990s, the Sri Lanka police have 
established a Women and Children’s Desk in police stations to cater spe-
cifically to female and child victims of crime. According to the police, 36 
such desks were in operation by 2014 (Sri Lanka Police 2014). While the 
female police officers staffing these desks are trained in how to deal with 
female and child victims of crime, there is no evidence to suggest that 
these desks are equipped to deal with women with disabilities and the 
additional vulnerabilities they face in relation to gendered violence. 
According to the interviews conducted, the women with disabilities 
required translation facilities, reliable interpreters, a receptive police ser-
vice, physical accessibility to police stations and privacy in making their 
complaints where they felt at ease to explain in detail their experiences of 
gendered violence. As was pointed out by the women interviewed, where 
women with disabilities were victims of crime (generally sexual offences), 
they did not even seek to make complaints to the police as they had no 
confidence in the criminal justice system. This was compounded by the 
cultural stigma of being a victim of sexual violence that often resulted in a 
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range of external effects, such as community marginalisation once it was 
made known within their communities. This created particular difficulties 
for women with disabilities, as they resided in small tightknit villages, 
where some communal relations extended across generations.

This had particularly detrimental effects for those within the group 
experiencing gendered forms of violence, such as domestic violence. For 
instance, the women described how when a woman/girl-child with speech 
impairment attempted to make a police complaint, due to the absence of 
translators, she was compelled to humiliate herself by communicating the 
experience of gendered violence through physical action and role play. It 
was also stated that where a woman with an intellectual disability was a 
victim of sexual violence, the long delays in the court process affected her 
ability to accurately recall evidence before court, effectively undermining 
the legitimacy of their testimony in a court of law. The views expressed by 
the participants confirm the finding that ‘sometimes the justice system 
remedies inequality and discrimination, and sometimes it is the justice sys-
tem itself that perpetuates that very inequality and discrimination’ 
(Ortoleva 2011, 285).

PercePtIons of ‘dIsaBIlIty,’ ‘transItIonal JustIce’ 
and ‘rIghts’

In reviewing the individual interviews and the FGDs, there was no evi-
dence to suggest that the women with disabilities involved in this study 
had been able to make progress in their lives using the notion of rights. 
This should not be surprising given the limited awareness of rights gener-
ally. It was pointed out by one of the leading advocates in AKASA that 
referring to the concept of human rights, in some cases, problematised 
disability in an unprecedented manner for many of the women with 
 disabilities. The language of disability rights conflicted with normalising 
beliefs held across all communities that disability was misfortune—a highly 
stigmatised misfortune. The language of disability rights, as an affirmative 
social identity, strongly destabilised these long-held beliefs, often mount-
ing a direct challenge to the women’s immediate support networks. Thus, 
the new language of disability rights, it was felt, led to a degree of anxiety 
for women with disabilities as it demanded new forms of communal 
behaviour and, in turn, new ways of engaging with women with disabili-
ties. In a context where disability is not yet considered an affirmative 
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‘identity,’ it was frequently observed that offering human rights as a frame-
work to address issues related to disability was not always useful, as it had 
the potential to undermine the vital familial supports that the women 
relied on, especially in an environment with severely limited supports and 
services provided by the state. In fact, the AKASA disability advocates 
involved in the recruitment of the research participants strongly suggested 
that, at times, the very act of posing questions regarding the rights of 
people with disabilities could destabilise the sense of harmony that some 
of these women had struck in their private households.

In some ways, this should not be surprising, not only because of the 
historical positioning of disability across Sri Lanka in each of the ethnic 
communities, but because disability has only recently been seen as a post- 
conflict issue of direct relevance to the stabilisation of the nation, particu-
larly in its immediate aftermath. Disability, in the transitional phase, is 
generally focused on armed military personnel and processes of demilitari-
sation of all sides (de Mel 2016). Thus, disability is constructed in highly 
masculine ways and, often, with a heroic tendency of sacrifice for the 
nation. As Neloufer de Mel (2016) has illustrated, international aid and 
local political efforts are focused on rebuilding the masculinity of emascu-
lated military men. State subsidies, redistributive measures and post- 
conflict transitional structures thus do not consider the rights of women 
with disabilities who are positioned as being in need of care with little 
autonomy, rights or authority. If the broader structures for rights realisa-
tion are not in place or well supported, then the possibility of rights could 
potentially lead to a greater feeling of disempowerment within individuals 
and their private households.

Given this broader contextual setting, it should not be surprising that 
there was a marked contrast in understandings of the concept of disability 
between the women with disabilities from rural and the war-affected rural 
zones. Overall, their general understanding of ‘rights’ was weak in both 
communities, particularly rights specifically related to being a disabled 
woman. Some of this may be due to the discretionary power of adminis-
trators that they had experienced in relation to gaining access to the avail-
able disability measures. The right to state-administered disability special 
measures was therefore not something that the women interviewed for 
this study showed an awareness of in either rural or rural post-war areas. 
Yet there was a distinct difference in how they articulated their sense of 
self, community inclusion and well-being in these two rural settings.
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Women with disabilities from the rural communities which had not 
been directly involved in the war affirmed that they enjoyed a sense of self- 
worth and thought that they were accepted, respected and loved in their 
immediate family circle. In the war-affected communities, women with 
disabilities expressed strong opinions on the injustices they were experi-
encing, that these injustices were strongly associated with the protracted 
conflict and that, now that the war had come to an end, the state had an 
explicit role in addressing the daily injustices which they faced. The women 
with disabilities directly affected by the conflict perceived the state had a 
greater role in responding to issues of disability as part of the transitional 
arrangements.

For example, the women with disabilities in the war-affected areas artic-
ulated a clearer understanding of the concept of human rights. This is 
possibly due to the presence and activities of international non- government 
organisations (INGOs) and non-government organisations (NGOs) in 
the war-affected areas for an extended period of time. Due to the armed 
conflict and the tsunami, Batticaloa district in particular had been home to 
numerous such organisations. The North Central Province, on the other 
hand, was peripheral to the war and not affected by the tsunami. The com-
parison of the responses of the two groups points to the impact of the 
interventions of INGOs and NGOs and their critical role in developing 
grassroots awareness of human rights concepts.

conclusIon: PossIBIlItIes for transItIonIng 
wIth dIsaBIlIty

Even though disability is an outcome of armed conflict and war, there is a 
dearth of research on the impact and role of disability in effecting transi-
tional arrangements in war’s aftermath (see Samararatne and Soldatic 
2014, 2015; Kandasamy et al. 2017). What is available is focused on the 
demilitarisation of ex-military personnel and their integration back into 
civil society as productive citizens who fought for the nation (de Mel 
2016). This highly gendered and gendering discourse on disability and 
demobilisation of the war state has provided little space to critically locate 
the pivotal role of disability for post-conflict transition, social cohesion 
and development. As this chapter discusses, transitional justice with the 
aftermath of armed conflict requires a more nuanced approach to disabil-
ity. Civilians, particularly women, are now more likely to acquire a disabil-
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ity given the changing nature of war and conflict, the vast majority of 
whom live in poorly resourced rural households. For transitional efforts to 
be effective, the conceptualisation of disability needs to expand beyond 
the existing limitations of transitional justice, recognising that the majority 
of the population with disabilities require basic amenities, necessities and 
various forms of security to be free from day-to-day forms of violence, 
discrimination and marginalisation.

The most appropriate response of the state to the problems faced by 
women with disabilities would be to commit itself to respecting their 
human dignity via the basic social provisioning of welfare structures and 
cash transfer payments. This would enable women with disabilities to 
express their autonomy and assert their agency in response to their mate-
rial needs and responsibilities towards themselves and others. Gender and 
disability mainstreaming, coupled with domestic legislation that recog-
nises the rights of people with disabilities, would be dual starting points of 
such an approach, as it would embed human rights principles to public 
administrative procedures and processes that are vital for the full realisa-
tion of social and economic rights. Within such a normative framework, 
long-term policy and programmatic initiatives need to be introduced in 
order to increase the full realisation of the rights of women with disabili-
ties, underpinned by the general principles of respect, dignity and 
non-discrimination.

One key feature of this platform would be the full provision, including 
state funding, of legal aid for people with disabilities, irrespective of 
income levels, geographical location or ethnicity. This has to be consid-
ered as a matter of priority (Ortoleva 2011, 301). Such legal aid services 
must be widely available and accessible to make it possible for people with 
disabilities to access the legal system. For women with disabilities residing 
in rural communities and villages across Sri Lanka, it is critical to ensure 
they are afforded their social and economic rights through accessible and 
equal access to relevant disability provisioning programmes, and to ensure 
they can access the criminal justice system, particularly in relation to issues 
of gendered-disability violence.

Access to the right resources is vital to developing opportunities for 
independence and non-reliance on significant others. Heavy reliance on 
significant others for social, economic and emotional support often results 
in greater vulnerability to violence. It is well recognised in the  international 
literature that women with disabilities are highly susceptible to varying 
forms of violence, particularly within the domestic sphere. If they are 

 D. SAMARARATNE AND K. SOLDATIC



 333

unable to access the criminal justice system in a timely manner, nor receive 
the required resources to escape violence permanently through welfare 
provisioning, they will remain in situations of violence. This will inevitably 
undermine their long-term health and well-being, and may result in sec-
ondary disabilities (see, e.g., Dowse et al. 2013).

A critical feature of recognising dignity for women with disabilities, 
particularly those from poor, rural and ethnically diverse communities, is 
ensuring that welfare administrators, the legal profession (including law 
students), the judiciary and other public officers (such as police) are pro-
vided with targeted training on how to respond to and work with people 
with disabilities (Dowse et  al. 2013). Anecdotal evidence suggests that 
when lawyers, police officers or judges interact with people with disabili-
ties, their attitude is largely shaped by their personal views on disability. 
Consequently, people with disabilities are rarely viewed as rights bearers 
whose dignity must be respected.

Finally, a central issue is accessibility, in terms of accessible language and 
communication alongside the built environment, where key structural 
barriers effectively deny the full realisation of rights of rural women with 
disabilities. This was illustrated by information not being accessible, in 
terms of its availability and its language form/content; buildings being 
inaccessible and public transport non-existent. While working effectively 
with people with disabilities must be included in legal education, rule of 
law and justice programmes and transitional justice initiatives (Dowse 
et  al. 2013, 303, 313),16 these strategies are redundant if they do not 
incorporate these broader structural changes. It is not enough to have a 
disability-trained lawyer or judge if clients are unable to access their office 
or courtroom.

For the rights of rural women with disabilities to be realised in Sri 
Lanka, a multi-pronged approach needs to be adopted that encompasses 
soft techniques of rights reform (e.g., in training and education) with hard 
infrastructural changes, such as an accessible built environment,  appropriate 
sanitation facilities in public buildings and well-resourced communication 
supports. Such an approach recognises that for international and domestic 
human rights law to be effective, it needs to be well supported and funded 
through a range of state strategies that actively recognise  disability and 
gender rights at individual, institutional and structural levels. Until this 
occurs, the liberal promise of rights for rural women with disabilities will 
not be fully realised.
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notes

1. Convention on the Elimination of all Forms of Discrimination against 
Women (CEDAW) 1979, ratified by Sri Lanka in October 1981; the 
Convention on the Rights of Persons with Disabilities (CRPD) 2006 was 
ratified by Sri Lanka in February 2016.

2. Official Language Act No 33 of 1956 (Sinhala Only Act).
3. HRC, ‘Promoting reconciliation, accountability and human rights in Sri 

Lanka’ A/HRC/RES/19/2 (2012); HRC, ‘Promoting reconciliation, 
accountability and human rights in Sri Lanka’ A/HRC/RES/22/1 (2013); 
HRC, ‘Promoting reconciliation, accountability and human rights in Sri 
Lanka’ A/HRC/RES/25/1 (2014) <http://ap.ohchr.org/documents/
dpage_e.aspx?si=A/HRC/RES/25/1> accessed 26 Feb. 2017; HRC, 
‘Promoting reconciliation, accountability and human rights in Sri Lanka’ A/
HRC/30/L.29 (2015) <https://documents-dds-ny.un.org/doc/
UNDOC/LTD/G15/220/93/PDF/G1522093.pdf?OpenElement> 
accessed26 Feb. 2017.

4. In Sri Lanka, the official definition of ‘rural’ is that given by the Department 
of Census and Statistics. Accordingly, all areas that are not declared as 
urban sectors or as the estate sector are considered to be ‘rural’ (Department 
of Census and Statistics, Sri Lanka 2011).

5. See further Item 17 of the Sri Lanka National Plan of Action for the 
Protection and Promotion of Human Rights 2011–2016 (Government of 
Sri Lanka 2011).

6. Ajith Perera v Attorney General SC (FR) 221/2009, SC Minutes of 27 
April 2009 & Ajith Perera v AG SC(FR) 221/2009, SC Minutes 27 April 
2011.

7. Ibid.
8. Protection of Persons with Disabilities Act No 28 of 1996 (the Act).
9. Article 126 of the Constitution.

10. S 24(3) of the Act.
11. See, for instance, Ramupillai v Festus Perera [1991] 1 Sri LR 11; Kavirathne 

v Commissioner General of Examinations SC (FR) No 29/2012, SC 
Minutes of 25 June 2012.

12. See for an analysis of this determination, Samararatne (2013).
13. Elections (Special Provisions) (Amendment) Bill, S.D.  No. 09/2009, 

delivered on 6 November 2009.
14. Ibid.
15. See for instance, Lanka Multi Moulds (pvt) Ltd v Wimalasena, Commissioner 

of Labour and Others [2003] 4 Sri LR 143.
16. See also Article 32, CRPD.
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CHAPTER 17

Conclusion

Rita Shackel and Lucy Fiske

This volume, Rethinking Transitional Gender Justice, draws together a 
distinctive set of contributions that provoke critique and re-evaluation of 
the conceptual and political frameworks that shape transitional justice for 
women in post-conflict settings. Collectively, the work presented in this 
volume signals that rethinking transitional justice does not simply entail 
finding a single ‘transformative’ key to enabling women’s access to justice 
in post-conflict environments, but rather that what is demanded is the 
strategic innervation of a multitude of small shifts, recalibrations, and 
reframings; together, these converge to challenge and ultimately reconfig-
ure the field, thereby transforming how transitional and gender justice is 
understood and enabled at its core. What is needed, and what this volume 
contemplates, is asking questions that the prevailing dominant view of 
transitional justice ‘cannot resolve’; as a result, new principles and ways of 
thinking will emerge and compel new agendas, allowing them to replace 
the old (Joshua 2014, 83).
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Throughout the body of work presented in this volume, a number of 
key themes can be distilled; these illuminate critical points of juncture, 
where promising new pathways can be forged to rethink and reformulate 
transitional gender justice. These critical sites provide opportunities, to 
challenge and demolish existing assumptions and power hierarchies which 
render the current landscape of transitional justice, at best, inert, and at 
worst, destructive of women’s agency, voices, and empowerment.

As Shackel and Fiske (Chap. 4) highlight, the field of transitional justice 
is dominated by a standardised set of responses that have been largely 
innovated and controlled by the legal profession and governance experts; 
while this has been instrumental in establishing important normative 
frameworks, it has also resulted in a technocratic approach. This has proven 
dangerous, as ‘[t]ransitional justice [has become] the province of techno-
crats, bureaucrats, and then, the technical is privileged over the political, 
the general over particular, international over local’ (IPI 2015).

This problematic is further explored in several chapters in this volume. 
Scully (Chap. 3) examined the role of international donors and organisa-
tions in perpetuating a narrative around the lack of ‘capacity’ (understood 
as the ability of countries and communities to meet the goals set by these 
same organisations) supposedly hampering the rebuilding efforts of post- 
conflict societies; she shows that this narrative created a push for strength-
ening governance over developing local infrastructure, thereby 
contributing to the weak responses of extensively internationally funded 
governments to the Ebola crisis. In the context of peace negotiations, 
Kastner and Roy-Trudel (Chap. 8) highlight how continued recourse to 
international legal approaches to conflict resolution has entrenched, rather 
than addressed, gender inequality, since such approaches remain rooted in 
state-based norms and values associated with masculinity (including power 
and state sovereignty). Furthermore, through the example of the new 
Constitution adopted in Kenya in the aftermath of post-electoral violence, 
Kenny (Chap. 14) critiques the focus of the transitional justice model, as 
part of the liberal peace-building agenda, on remaking democratic institu-
tions and advocating for greater women’s representation in government; 
specifically, she criticises the suggestion that such a direction will alter the 
patriarchal structures of Kenya’s public life, or that it addresses the social 
and economic concerns more immediate to women’s lived realities.

If transitional justice is to effectively serve the needs of women and 
respond to women’s lived experiences of conflict and its aftermath, it must 
shift away from its excessively rigid, legalistic roots. Legalism is ‘seductive’ 
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as a safe and stable method to confront complex narratives of conflict and 
abuse (McEvoy 2008, 416–424). Alternatives, such as military or diplo-
matic intervention, are regarded as far too politically charged. However, 
privileging technocratic law ignores important contextual issues which 
influence conflict, such as the role that Western democracies have had in 
instigating violence, and the ramifications of this for Western-imposed 
solutions (Oomen 2005, 893). Furthermore, privileging legalism excludes 
other voices from the debate, thereby limiting the range of perspectives 
and solutions that can be brought to bear in addressing the complexities 
of women’s lived experiences in post-conflict communities. The question 
of how to respond to atrocities and conflicts can be answered by a range 
of disciplines, including anthropology, psychology, philosophy, and his-
tory (Sharp 2014); indeed, it would ideally draw on all of them. Yet the 
dominance of law means that, often, the only answer is retributive-style 
justice, which privileges prosecution; the perception that ‘anything short 
of Western-style courtroom justice is often seen as compr[om]ised [sic] 
justice, is seemingly hardwired into the DNA of mainstream transitional 
justice’ (Sharp 2014, 79). However, as Shackel’s (Chap. 10) discussion on 
the successes and challenges of the ICC reveals, international prosecutions 
have largely failed women, and risk further perpetuating gender discrimi-
nation and existing gender hierarchies.

Moreover, a consequence of such legalism is a lack of depth in transi-
tional justice processes for women. The liberal notion of the rule of law is 
modelled on male notions of law and governance, where women are 
regarded only as victims (Moyo 2012, 238). Legalistic approaches in 
international law are based on civil and political rights held by individuals 
against the state, the prosecution of which often concentrates on men as 
direct victims of violence. This has been criticised as one of the ‘founda-
tional limitations’ of transitional justice, a feature of contemporary glo-
balisation which indelibly ‘privileges liberal paradigms’ and pays greater 
heed to individual acts of violence than to the ‘chronic structural violence 
and unequal social relations’ that often underpin a liberal peace (Gready 
and Robins 2014, 341–342). In contrast, women tend to be the victims 
of violations of economic, social, and cultural rights, such as displacement 
or unequal distribution of property (see generally Bell and O’Rourke 
2007), which are not typically subject to legal inquiries in criminal tribu-
nals. Even those legal inquiries which focus on women as victims tend to 
do so by focusing on sexual violence, a discourse which ‘reduces women to 
their injury in a violation- and perpetrator-centred way,’ and contributes  
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to the continuing ‘marginalization and invisibility’ of the everyday, sys-
temic violence and rights restrictions experienced by women (Gready and 
Robins 2014, 353–354; Ní Aoláin 2014, 626–627; O’Rourke 2013, 
243–245; Nagy 2008, 275–285). As Fiske (Chap. 2) notes, this excessive 
focus on sexual violence in transitional justice does further harm to women 
by diverting attention away from other non-sexual forms of violence (see 
also Rubio-Marin 2012). This emphasis suggests that ‘sexual harm is the 
worst abuse that can happen to women and [entrenches] a patriarchal 
ideal of female chastity’ (Lemaitre and Sandvik 2014, 244).

These limitations have not only significantly reduced the ability of 
international transitional justice interventions to render a productive jus-
tice for women but they also risk further disempowering women and 
entrenching harmful gender stereotypes and inequalities.

However, what has begun to emerge in the last decade, and to which 
this book contributes, is a sociology and anthropology of transition and of 
justice. The need to look outside legal solutions was earlier emphasised by 
Fletcher and Weinstein (2002) in their ‘ecological model of social recon-
struction,’ which stressed the need for psychosocial interventions to help 
repair those relationships which form the foundation of a functioning 
community. The growth of the literature has sought to address the gaps 
which have resulted from the field’s practice-oriented development, 
including by investigating the basic concepts which underlie transitional 
justice as a whole (Buckley-Zistel, Beck, and Mieth 2014, 2–3), and by 
interrogating ‘the merit and challenges of transitional politics on the 
group and individual level’ (2014, 4). In particular, as Boesten (Chap. 9) 
elaborates, such a trend has influenced and reshaped legal inquiries towards 
asking about the role of law and its institutions in reforming society and 
reconstructing memory, and the respective merits of different mechanisms 
for (and approaches towards) achieving this end (Bell 2009, 10). This 
relocation and rebuilding of the backbone and contours of transitional 
justice is important because it draws attention to the specific, complex 
social relations that may, at different times and in different contexts, either 
facilitate or frustrate efforts at building lasting peace and justice (including 
gender justice). After all, transitional justice processes are experienced by 
societies undergoing some form of ‘transition,’ which ‘create[s] opportu-
nities for addressing past injustice, while at the same time … retain[ing] 
continuities with the past that pose constraints or obstacles for doing so’ 
(Duthie 2017, 1). By testing and shifting the core concepts and assump-
tions of transitional justice, the potential is created to address limitations 
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and blind spots in the field, and to make its approaches more flexible, 
dynamic, and adapted to different contexts (Sharp 2015).

As several of the chapters in this volume highlight, at the outset of 
rethinking transitional justice, we must acknowledge the problematic of its 
embeddedness within Western liberalism, and be alert to the backlash, 
resistance, and collateral harm this can trigger. This embeddedness, as 
Scully (Chap. 3) and Shackel and Fiske (Chap. 4) discuss, can be in the 
form of notions of institutional capacity centred on Western education, 
expertise, and models of neoliberal democracy, leading to a discounting of 
local knowledge, practices, and peoples when rebuilding and implement-
ing reforms. It also manifests in the way in which local experiences during 
conflict and post-conflict transitions are seemingly understood through a 
Western lens, whether it is in the context of defining ‘forced marriage’ 
(Grewal, Chap. 5), setting goals for peace negotiations (Kastner and Roy- 
Trudel, Chap. 8), or the postcolonial slant which underlies foreign media’s 
representations of women in different African conflicts (Giotis, Chap. 6). 
Scholars from within the critical theory tradition have criticised the pre-
dominance of Western liberalism in transitional justice (Jeffrey and Kim 
2014, 19), highlighting that international law privileges liberal democracy 
at the expense of local processes (Moyo 2012). The underlying assump-
tion is that a liberal democracy is a universal good, and the ideal end-state 
for all transitioning societies (Moyo 2012, 273).

Indeed, there is inherent danger in assuming that Western liberal mod-
els are universally applicable. Liberal transitional justice may actively con-
tribute to new outbreaks of violence if it continues to be imposed without 
any consideration of local needs (Miller 2008, 288). Former Chief 
Prosecutor of the Special Court for Sierra Leone, David Crane, has noted 
that the imposition of international justice can lead to ‘confusion and 
political tensions and may even threaten the respect for the rule of law we 
are attempting to nurture’ (2005, 1686). Moreover, as Millar highlights, 
there is a need for in-depth systematic research about the reactions of local 
communities to internationally imposed institutions; most studies have 
focused on measuring the ‘success’ of administrative reforms, rather than 
the opinions of those who are subject to them (2011, 531). Furthermore, 
international donors often call upon those that they sponsor to report on 
programme outcomes through a myriad of different measures, be they 
quantitative, qualitative, linear, or more ‘experimental’ (Duggan 2012, 
203), which results in an ‘impact quagmire’ that profoundly affects how 
transitional justice mechanisms are received by local populations (2012, 
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200); as Duggan further emphasises, ‘it is local actors who need to be 
convinced that transitional justice “works.” Uptake and ownership of the 
well-intentioned goals of transitional justice will depend upon whether 
local actors perceive the achievement of results that are important to them 
and their constituencies’ (Duggan 2012, 205).

Of most significance is the absence of women’s voices in the evaluation 
of transitional justice mechanisms. Several contributions to this volume 
have sought to address this dearth, both by foregrounding women’s voices 
(when they have been heard) in such mechanisms and by situating first-
hand accounts and concerns at the centre of calls for improved gender 
justice policies. Macher (Chap. 12) analyses the testimony of six Quechua 
women in Peru’s Truth and Reconciliation Commission, during which 
they subverted their ‘victim’ status by seizing upon the opportunity to 
challenge the hegemonic ‘official’ history of the Shining Path conflict, and 
project their identities into the public sphere in a manner which represents 
the experiences of other indigenous women. Furthermore, Payne, 
Burridge and Rahimi (Chap. 15) and Samararatne and Soldatic (Chap. 
16) both placed the concerns and suggestions of women (respectively, 
Afghan higher education students and Sri Lankan women with disabilities) 
at the forefront of their calls for developing gender justice policy in those 
contexts.

It is therefore vital that women not only participate in the ‘conduct’ of 
transitional justice processes, but also in their design, and especially in 
subsequent follow-up and evaluation of their impact (Lambourne and 
Rodriguez Carreon 2016, 88); doing so is necessary to strike at the causes 
of the structural, ‘ordinary’ violence experienced by women, both before 
and after periods of conflict, and to ‘foster the relational transformation as 
well as the institutional transformation which together are necessary for 
societal transformation’ (2016, 89). The potential barriers to women’s 
participation in such processes, including stigmatisation, backlash, re- 
traumatisation, low literacy levels, and lack of financial resources, must be 
acknowledged and redressed, and not permitted to sideline women’s con-
tributions. Without the consultation and participation of women and 
girls, ‘transitional justice initiatives are likely to reflect only men’s con-
cerns,  priorities and experiences of violence’ (Office of the United Nations 
High Commissioner for Human Rights 2014, 4–5). Women’s participa-
tion enables conversations that reach beyond women’s experiences of vic-
timisation, and acknowledge ‘the evolution of gender roles during and 
after conflict and the multiple roles women play in such situations. By 
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highlighting women’s roles as vital contributors to the economy, house-
hold heads, guardians, and agents of change in their communities, consul-
tations can maximise their potential to empower women and challenge 
prejudices’ (2014, 5).

This leads us to what are perhaps the central, and most critical, themes 
to emerge out of this volume—the importance of community, and the 
need for transitional justice mechanisms to genuinely recognise and respect 
local knowledge, structures, organisations, processes, and people (espe-
cially the voices of local women). A number of the chapters in this volume 
point to local practices—be they in Kenya (Kenny, Chap. 14), Liberia 
(Scully, Chap. 3), Peru (Boesten, Chap. 9), or Afghanistan (Lewis, Chap. 
7)—that are locally formed, owned, and driven processes, and which con-
stitute sites of hope for healing, justice, and sustainable peace. However, 
there is palpable frustration at the marginalisation of the local in domi-
nant, high level ‘one-size-fits-all’ international interventions which pre-
vent recognition of local agency, and which approach local communities as 
people and populations to be worked ‘on,’ not ‘with.’ In their efforts to 
achieve justice, Grewal (Chap. 5) has illustrated how international institu-
tions often interact with local movements and struggles for gender equal-
ity in a manner which denies local subaltern agency, thereby entrenching 
representations of their passive victimhood. Lewis (Chap. 7) also warns 
international interventions against assuming a universality of priorities, 
concerns, and interests among women of different backgrounds; instead, 
she emphasises, if gender-based reform is to obtain the support of local 
women, it must incorporate the priorities of women (even if governed by 
other aspects of their identity, including religion, ethnicity, and politics) as 
the controlling factor in reform efforts. To ignore local knowledge, struc-
tures, and processes is to risk the likelihood of developing ineffective 
reforms and mechanisms, as Kenny (Chap. 14) illustrated in the case of an 
internationally driven push at Kenyan constitutional reform which paid 
insufficient heed to local history and priorities, and which has had little 
material benefit for Kenyan women.

As Scully (Chap. 3) emphasises, top-down approaches driven by inter-
national organisations reflect impersonal and generalised epistemes that, as 
methods of problem-solving, focus on institution-building and ignore 
both individuals and their capacities, thereby creating dissonance between 
individuals’ needs and the actions of their governments. In particular, it 
exposes the postcolonial assumption that international funding and exper-
tise (usually Western-driven) are being deployed in post-conflict settings 
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which are without local expertise and pre-existing institutions, as if nation- 
and community-building must ‘start from zero.’

But of course, international interventions do not ‘start from zero.’ 
Regardless of the lack of attention paid to them, there are always pre- 
existing local norms, structures, and processes. These must be studied in 
their own right, so that their strengths and weaknesses can, respectively, be 
acknowledged and addressed alongside those of concurrent international 
transitional justice interventions. A note of caution, however, that in argu-
ing for a far more substantial and central role for local communities and 
local initiatives in transitional justice processes, it is important not to 
blindly reify ‘the local.’ As Abdulkadir and Abdulkadir (Chap. 13) note, 
local customs may embody hierarchies of their own—hierarchies that work 
against progressing gender justice. Rather than replacing one orthodoxy 
with another, there is a need for constant reflection, critique, and contes-
tation; for a rethinking of transitional justice not as an event or as a tech-
nocratic exercise, but as an ongoing process requiring constant analysis 
and dialogue with diverse actors.

Similarly, as Samararatne and Soldatic (Chap. 16) explore, the recogni-
tion of disability policy as a priority of transitional justice has been delayed 
in Sri Lanka, and a local organisation run by and for women with disabili-
ties has provided them with one of the few avenues for independence and 
empowerment; however, in the absence of greater assistance and recogni-
tion by the state and wider society, their ability to transform the daily 
experiences of women with disabilities is limited.

Beyond these policy contexts, however, the importance of recognising 
and addressing the local community is also evident in Boesten’s (Chap. 9) 
exploration of cultural production processes, including local artistic tradi-
tions, which use memory works in order to create a more solidary, demo-
cratic, and inclusive community. In bypassing local communities and 
communal spaces, international transitional justice has failed to recognise 
the power of flexible, informal, and intimate spaces that are free of institu-
tional constraints, and which provide a sense of safety within which diffi-
cult discussions about human rights abuses can take place, permitting 
participants to construct and re-create the meanings that individuals and 
communities ascribe to those facts (Ramírez-Barat 2014, 40). ‘Difficult 
knowledge’ is not singular or universal and is linked to social location 
(Falcón 2017, 6).

The state-centric focus of the transitional justice agenda discourages 
the engagement of affected populations. Transitional justice measures 
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limited to institutional mechanisms militate against participation: a small 
number of citizens engage with such mechanisms in highly prescribed 
ways, as witnesses, as defendants, or through the giving of testimony. 
Typically, those most affected by violations have little or no opportunity 
to impact upon the goals of the process, or the nature of particular mecha-
nisms. As Yadav (Chap. 11) observes, allowing the Nepalese state to take 
complete control of transitional justice mechanisms has resulted in the 
establishment of narrow and tokenistic transitional justice mechanisms 
which are primarily aimed at appeasing the expectations of the interna-
tional community; most problematically, this has included instrumentalis-
ing an otherwise successful local women’s movement in these mechanisms, 
to achieve unrelated political goals. Furthermore, privileging discourses 
that are often alien to victims, such as the predominantly legal discourses 
of transitional justice, can empower elites and outsiders at the expense of 
victims (particularly those that are already the most disempowered) who 
have both the greatest need for, and least access to, the language of rights. 
This is an articulation of the fact that, in a state where only elites know 
what rights are, they can become something that is largely claimed on 
behalf of victims, rather than by victims themselves (Gready and Robins 
2014, 343). Despite all the talk about victim empowerment, then, the 
victim constructed by transitional justice NGOs and others in the interna-
tional human rights movement is a hapless, passive victim dependent on 
NGOs and others to speak for her, and argue her case (Madlingozi 2010, 
213). Thus, the current discourse of humanitarianism and development 
reduces local, racialised, and gendered subjects to objects to be saved or 
punished—a new form of colonialism that strips people of political agency. 
Locals are either victims to be rescued or perpetrators to be prosecuted, 
which render them ‘incapable or morally unworthy of positive contribu-
tions to peace-building’ (Madlingozi 2010, 212).

This is not to say that there should be no involvement from the inter-
national community; rather, the task is to rethink how local communities 
can be supported so that their needs and local solutions are accorded pri-
ority. These concerns have triggered a new phase of transitional justice 
scholarship that focuses on local and participatory transitional justice 
(Brehm and Golden 2017, 103). Park (2010), for example, analyses the 
effectiveness of the Truth and Reconciliation Commission in Sierra Leone, 
which ran alongside the Special Court for Sierra Leone, but with greater 
non-government involvement and a focus on community participation. As 
she notes, its greatest strength was an explicit focus on women’s voices 
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and specific attention to the experiences of women and girls, children, 
amputees, and ex-combatants, as major stakeholders (see also Dougherty 
2004, 47). However, Park concludes, although some traditional practices 
were employed, more Sierra Leonean approaches to reconciliation should 
have been employed; thus, the Commission fell short of its potential, 
which was disappointing given that it was not bound up in the legalism of 
the Special Court (2010, 108). Similar arguments were also put forward 
in studies on local schemes such as Rwanda’s gacaca court system, and 
mato oput rituals in Uganda (see, e.g., Anyeko et al. 2012; Roach 2013). 
Each of these reinforces the need for a victim-centred approach to transi-
tional justice processes that would increase access for communities and 
victims, and remain sensitive to victim perceptions of transitional justice 
outcomes (Brehm and Golden 2017, 108).

However, some, such as Abdulkadir and Abdulkadir (Chap. 13), warn 
against over-simplifying ‘local ownership.’ Brehm and Golden (2017), for 
example, argue that simply asking for ‘local’ participation fails to acknowl-
edge the fact that intrastate conflicts have come about because of interna-
tional funding and intervention. There may also be disagreement about 
who local participants should be, as community institutions have often 
broken down during conflict (2017, 109–110). In addition, the fact can-
not be ignored that some communities may, at least in some respects, 
prefer international assistance or joint ownership over local autonomy. For 
example, when Darfurian Voices surveyed over 1800 refugees in Darfur in 
2011, the majority favoured international interventions over local solu-
tions. Specifically, they spoke of international interventions in the forms of 
facilitating disarmament (2011, 21), overseeing wealth distribution 
between different areas and groups in Darfur (21), pressuring rebel groups 
into unity (2011, 32) and dispensing justice to those responsible for the 
violence (especially through prosecution before the International Criminal 
Court) (2011, 26–29). The international community was also ranked as 
the third-most important group in future peace negotiations (specifically, 
to ensure that refugees’ interests were represented) (2011, 21), and the 
vast majority (94 per cent) of respondents stated that they trusted the 
international community to fairly determine compensation amounts 
(2011, 22). All this highlights the imperative for flexible and locally 
nuanced and driven transitional justice mechanisms and strategies that can 
accommodate local complexities, priorities, and needs, and adapt to local 
changes over time.
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Much transitional justice work has unquestioningly drawn on existing 
epistemologies and practices grounded in established networks of elite 
players and relationships, which has taken us further down a path that has 
profoundly failed to deliver on its promises to deliver justice to women in 
transitional contexts. International transitional justice has kept its focus 
sharply on government and experts, leaving the people who are most 
directly affected by conflict (especially women) as bit players in the main 
play, paralysed and shifted around as pawns. However, as this volume has 
shown, there is hope that new pathways can be forged for rethinking and 
transforming transitional justice so as to genuinely empower women; the 
international community must, however, stop, listen, and hear the voices 
of women and local communities, and commit to supporting them to 
drive meaningful, effective, and sustainable solutions in their transition. 
The rigidity of the dominant standardised model of transitional justice 
must, before any more harm is done, give way to local creativity and com-
munity ownership.
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