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INTRODUCTION

Over the past two years, media reports from Syria and Irag have document-
od how the terrorist growp Islamic State has systematically enslaved and raped
women and gisls from the Yandi cthase mimority group.’ One emblensatic New
York Towes coport details how Islamic Seane figheers have forcod Yazidi women
to take birth control in order 10 avoid violating a supposed religioss mandaec to
abrstxin from sex with pregnant women slives.” Women who have escaped this
torture are fighting back. Some have spoken out against their captoes in the
press, 1o human rights observers, and ar the United Nations (UN)." A group of
them has even taken up arms against choir former tormenters: a umit of wossen
figheers based in Iragp Kurdistan is trainang 1o take oo members of Islamic Staze
alongsade the Kurdish peshmenge * “We want justice,” the commander of this
bartabion tokl a reporter.” “We wane the mea who did this 1o go to court.™ Yer
despice the public outcry and sustained advocacy effoets, pastice has remsained
out of reach,

Of particular concern to many osstside observers is the apparently premaodi-
taed natere of the Yazdi women'’s enslavement and the sevist ideology -
evident im Islamic State pamphlcts and artacles = thae underlies it,” France’s
Minsster for Famidy, Children, and Women's Rights echoed other commenta-
toes when she delvered 2 speech to the Unised Nations proposing a new ister-
national crime —“femicikde™ - and inststing that countries take steps 1o prose-

v Rekovi Calllmachi, 5 Masvtasn Sapydy of Sex Shooon, ISIS Padbvs Dk Cosaned, MUY, Tivs
(Mar. 1h 2008) [hesorusior Calimachi, Bink Contedl], hitp/ S mstimeccom, 3o
fo1/11/ werkd/ maddbocac 10 @uainiaim. supply of -sex-davre min-poshes- e comirol bem!

[ bempe//perma ot /XSEAQBTZ): sor ofse Rukomrn Callmacki, ISTS Fadvine o Thoolagy o
Rape. N.Y. Tours (Awg 15, 2000) |heornafior Calimachl, Theslaey of Rape], hatpe//
wWW L Lmes cem, 300008 1 g workd 'enddicesnt  Tav e nnes- » thevdogy «f 2age M)
[Berp:/fpermace/KnL-aPXT | (reporming blamie Stase’s developenent of 3 eadical dheologs-
val posmm At purpuets so pnify the syvarmie rape of capeund wosscn ).

b Callmmachs, Sorh Contdl, supes aoee |,

S0, €. I DO 191, 360 S ACO0ORPARY I et

Jamne & Goonanml, Mow Yand Women A Faghtimg Rack Apusssr ISIS, Voour (O 36,
2006, 1333 AN, henpe/ Swww vogaer coen /8 eas86d van-Ladios- v amd) - wormen- i e-genodidc
ssexusborlavement [herp /) perma or /48 AEV )

M

N

Sov dnfes Pant L

Adam Taylor, Ar Koy Condomm ISIS Genronde, Calle To Revapnise Sowmeshing Flwe Fowiile,
Wit IWost (Mar 12 2008), herpy/wwe wadhingospost com) nows 'workdviews 'wp
mqsomymmm--mwwm
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PROSECUTING CENDIR BASLD PIRSECUTION

cute Islamic State 3¢ the Inecrnational Criminal Court (1CC)." Unfortunascly,
there Bas never been a swocosful internacional crial for gender-based persecu-
tion, dospite the losg 20d 1eagh Wistory of gender-hased targeting in conflice,
Indeod, persecmors m several recemt conflicts have singlod ot women and
girls,” and sometimes men and boys,'' for vicioss, differential treatment.

v

[herpe/Sperma o KR A-QMAL | aer o V.G Julic Rapn, W, Viedowoo, and the Doy
S Reswrnaming v Cafiphuse Throsgh Fosondy v Irag and Siria, i Vouso s Gasawes
16 T GLOSALIZN D WOoRLEy Tisr INTivars ano tom Exinanre g (Sange Babven & VAL Jubie
m&.sdmn.mm’kﬁdﬁ“ﬁmtwbhﬂy.m
dren and Wssen's Rights wsod @ her speeck 10 the UN, emerped s froen fomimint hegal
sdvecacy, ber from eadical fomimist downne, Sev, ¢ g Tamposeea. Wossos: Frvesaom
o T Aslrcas (Rose Linda Frepose & Cymehas Bojarasn ols. a0}, Suoven S Vel &
Marian E. Schhmorbork, Goader, Ovder, and Fomade: Roadiag by Popalar Ouliarr of Marder
v Chadad Pdeez, 33 Aztian: L Ccaso STim. §3 (o7 )

Sor Tavdor, ovpva moke 5.

Beyond the case of Iarme State. there appeas 10 have boem parscris of pemder dused rangee-
ing of worsen foe brotd vape Juming the geaocides in Rwands snd Yugorlia and the onge-
g condiax im the Demaceank Republic of the Conge (D), S, .9, infor motes 18, 516516
and acxompunvng oo (discuoing (he mass cpe of woren s Ewanda, Yigpolacla, and
PRC, rospectnady ).

1 wne the categories of “women” and “men” throughess this Nete 1 mimor the Lan-
grage of the Rome Scanwse, which was deafiod in (he carly 1o9on by 2 broad coalsion of
states and somscae staboholdons. Atheegh Ariie 701(5) talks shout perseontion on the
hmd‘y*n’h&bﬂabdhlm&udﬂa“'llhkmdb
Seatuee, it & undontoad That the torm ‘gonder” sefers to dhe pwo wonex, ke and fomake,
withinn e oomenz of socierr. The scrm ‘gondes’ does moe indicane any mcaning diflerem
from the Ihone.” Romne Stmute of the Imernunvnal Crimina Court arts. J(e)(h), M), iy
17, 1ok, s UN.T.S. 9o [hereinafier Rome Sestwie] Valerie Oumporvbd aconbeses thin
WDMMJWMQ‘[CkMS«.MMW.“
oomervative neogovernmental egeisations”) Bt worred she satute might provade 3
hook foe e socopminien of the persecusn of pays and kesblans of the claaafcaten of Livs
GoCrmiaating Aganst wWomen s Crs againet emaniry. X Valone Ounterveld. Gonder,
Porwention, and thy Setermanonsl Oriasnad Cosrz: Refuger Law's Kdowonie w0ty Oriew Apane
Humaniey of Gewdor-Based Porsecusion, 1 Dot | Cosw, & INTL L 49, &8 & nar (2008).
Morncaly, the Starsec nonctholon could be insorpeatod — dhough n peacticr, thes o perhags
unlibely - 10 provide 4 Basis for claems of pervecusion by lesbian, gas, e, aed

isdivideade, snoe persecumon “by season of * gesder as & s socally coeatruceed
can b svad 50 permis clasm on bohall of ndawhials whe do we it socully comwereciod gee-
dor soems and sre persecuad o That Basis. It i emportant so somember when warking wich
mscrnutional materials thae 1o Save bevad offect, intcraationsd B, whehor costomany o
treaty Dused, mua by the poodact of beoad micrnmemal consmnas (thoegh not unsam.
cn.ad‘lndnudmaﬁw“mhm-d‘y“
cormnes oy be 3 loag wan off i other counirns. Workang in isterationd] sestiutond
contewty with partrers froce dnore odread hackgrounde muay roguise advecates 10 s
conceptual cavcgenes te which they eeerwig would sct revert.

soLs
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This Netc argues that Islamic Stare can be charged under the “gender-

based persecution”™ provision of Articlke 7(1)(h) of the Romse Stacure, the multi-
ksteral treaty that codifies the 1ICC's jurisdiction, substantive crimes, and major
procedures.’” The provision ~a trinmph, ar the tme, for femimnt advocacy
groups' '~ has usfortunascly faded 10 realine its full potential. Since the cmact-
ment of the Rome Statute, gondor-based pessccution has boen charged omly
once, in a case thar fadad 1o move foewand for evidentiary reasons. '

.

Nev s moc TR (Sscwnsng Ihe sexoscloctive warpeting of men and boss Jemag the Rvan
dan groood )

Ko Statwe, spre e 10,

M B rpgon, partkubisly B sovpos 10 man fapes of weenn dermg the Knanden and
Bonman posocsdes. femming Lovyers and logal sholars mabelingd 1o enunre that sevmal v
bemor wombd recowe adepaane scntion i e tnasonal lopal proccodings agaas the geso.
ode’ perpetraton. See, e g, Barbueas Bodont & Karherme Hall Martince, Ending bopamary for
Gonder Crimes Under e Intormationd Crisviadd Cours, 6 Baonex | Wosan Asr. 64 (1999)
(pronding an cxnonsine sooment of sdvocscy that comered thae “gender-based persecution”
wan recogniond B she Rome Ssaowie and 8y the 10O moee broadly ). As 2 nammber of scholars
have documentod, prer 1o the establnlmscst of ihe betcrmatinsl Criomnad Tribusal for the
foomer Yuginbwia (3CTY ) and Iaternatonal Crieninal Tribensd for Rwvands (ICTR), sevaal
CTInes  war wore I and as lesser Crimecs in ntormational war crimes procvedings. S, 0.,
David Colun, Powunwg Soosad Padonr fiom Tl e the JOC, o USDERSTANINNG AND
P INTERRATIONAL SEx Cusans 11, 2455 (Mern Borpsme, AlY Butonscivn Shee &
Pleabods | Woad auds, 2002) (providing & historcal accosmt of the development of jorss-
prwdence o peodor-dased crimes i the JCTR and KCTY): Kathloon M. Pran & Laaed L
Fletcher, Tome for haviar: Tl Cawe for Totrrmaniond Prosivations of Rape sl Gonder Bl Vi
howr e Foower Yigpolarss, 9 Beasainy Wosaa's LL 77, 5083 (1904) (desoriding the
Thstorscal maiuibeiey T of gooder- Based anmes 0 steriaiaonal e end advocstmg for
stromgey reoapmmn of yech crmeos o the ICTY)

Scvoral scholars, inclaling the activists themnedves, have doosmemsed how the W
cn's Conns Sor Gomder Josnce smpod e inchasion of rape and other sovual crumes in the
Rorne Statere during it dovdloprment in the sd- 19905 Sev, e, Lowest Cvesns, T
PO O GExtes JUsTacs a7 Tie Bvrrssarional v Cousr s Racac ms asn Lacrr.
Y (a6 ) Case Sovalen, Gondir Bswes, i T Ivinssoarosiost Crmasont Couny: Tw
MAENG OF THE KOMS STATUTE e~ (Rax 5, Lav od, m09)| Janer Halley, Rape & Rome: Fom:
e Feterwontions ity Cromahioon of Sor-Belavd Visdowr s Py Savnanonal Cromi
sl L, 30 Macw | BT Los (ool ). The advecay of the Wommen's Cancmn kd oo the in-
<orporation of several by provisiom ito e Resne Statetc, eschading 1ape, soxusd davery,
enfosced  poesstution, Swced pevgnancy, and eodorond sirliamon in Aridke ¢ (e
agarnst humanity ) and Artidc ¥ (war crimes). Sov Rome Searun s, 7, 3) s ol Barbues
Bedont, Gomdor Spariiv' Prsvsons i thy Saarsey of e BDavrusnional Crissonad Cownr, by 1 Tosirs
O T ROonE STATUTE o THE INTESanosia Ouonamsis Couns mpws nate »0, 2t 153-5
(Pl Lartann & Willum A Subus o i9a ).

Prosocuson v, Mbuosshimana. Case Noo 1IOC01) f1o-304-Bed, Doovon on the
Confamation of Charges (D, sh, 2000), dmp/Swws g op it CounRecondy/'CR 3o
_sagu pdf [hiep/permaic /PR X-BCLS |



PROSICUTING CEINDIR-BASED PIRSICUTION

This Neee fills a gap both in the literature on poscntial prosccutions of
members of Klamic State and m the broader body of scholaeship on gender-
based crimes. | make two dexcripeive comtributions and one normative conen.
bution to the existing literacure. On the doriptive frone, this &s the first picos
1o address the possibility of a gender-crines prosecution agaimst Idamic State.
In addition, this Nogc is the first to analyze the persecution-relaed parispru-
dence of the Pre-Trial Chamber of the 1CC and o use this jurispradonce to as-
sess the feasibility of beingang a charge of gender-based persecution i a partic-
wlar case. Other scholars have tried 10 give Amtide 7(1)(h) meaning by
examining the stateec’s drafting hissory,” analysning the evenes of its drafting
comference from the perspective of advocates,” and analogizing 1o refuges
Law."” But thus far, none has examised the Pre-Tral Chamber’s purisprudence
in this comtext, On the normative froe, this Note makes novel use of the con-
cepe of insersectiomality™ to analyze why incermational courts have failed to
charge and develop the crime of gender-based persecation, a lapse that may be
pastly responsible for the failure to create an imtormational norm agaimst such
persocution,

The Note procoods in four Pares. Part | details what s known abomt Islamic
Seate’s crimes agalost Yazidi women by drawing on evidence umcarthed by

S, ep, Povok Sari Movhun, Comement. Wissew, W sl Wande: The Gonder Comgunont v
by Pormsancnr Dacrmansond’ Cramanad Connt’s Isetion of Crames Agavest Hiwsanrs, 23 Fosi
A BT L)L vss 10098); osshe Chells, Ponccntion: A Crimae Againar Homumiry in the
Rorne Sunwte of e lenormations] Criminad Cowrt (Aeg. 2004) (unpeblisbod Master of
Laws thows, Bond Usiversity ), hope/fepebbcansons bond oduan fopi/ viewoomionn.og)
Pariche < vogbdicontent « theses | g/ pevana o (GTAR4o 101

Sov, o, CHAPPILL, sopws ot 130 Halley, st moee 14
Ousteryedd, snprs sete 10

@ In the Bl of Topal wohalarsvip, this concope ovipimatod i Kiosherld Cromabun s artcie de-
scribing the exasre that Africm Amerscan wossen faood @ talong e conplo ot &s-
crimination a0 court. Kimberld Cormabuaw, Disspinaining the fvewimow of Rave awd
Sonr A Bak Fowomst Oritigae of Antikinrisasstion Divmrine, Fominie Thorx, and Amvoacir
Podencr, 1089 U, Csn Lical F. 139 For mer on the hisasry of the comiopi, sev sfas Soonon
MLE. In ey Note avmnamanahny and tntermativmsl Lot Revogwivg Comples bonniney ow the
Cilobl Suage, 38 Masv. H0oan. Ris. | 2og (200 Abss Nicole Davin mukes 2 relmad age-
mc, voggeting Bhat voaorpis of wvescraalery hae influcecad the parsprudonie of the
BCTY and o ICTR, and proviewing the posontial Sor mtcrsectinsd snalysis a the 10C,
Phorweser, Duci's angement Socunes om rape o8 an inocrsecmonal change, and dooy set cum-
i the geader-haad porsccutiom section of the Roese Seatute. Mer contrad sagpetn. tha
the 1OC “prcopaine sevmal vioknee a5 2 ool of pemecide” Al at 255 cxdemds the reasming
Bhow coarts Ry previssly isod | ange thae thin cxaondicd reasomeng. soduoes: ponder-
Basod porscvation 10 seosdl avandt, whvemos wt dotiect harm wirbis & hevader praccadal
porpene, and fals 0 socogmias the Sscrcte hatm of perseoution hased sa gonder. Soc s
Socowm 11
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pournalists, advecacy groups, and others. Part 11 addresses why onldy a charge of
gender-bused persecution can address the barm m erimes of this type - not just
ia response (o the atrocitics agamst Yarsdis, bet in all cases of gender-based
targeting of civilians. While aspects of gender-hased porsccution could be peos-
ecuted as other crimex, ponder-based persecution should comstitute a separate
intormational crime for the same reasons thae penocide does: where evidence
indicatex that a grooup has committed widespread criminal acts with a specific
incemt 10 target a dntinct social group, we consader those cnmes diszineely
blamcwosthy, Part 1l develops this imtustion and s docrringd implications. Par-
suing members of Islanse State for violonce against Yardi women ~ or men-
bers of any other group engaged in geader-based persecution — would expross
an overall mernational commitment 1o prevent or respond to gender-based
atrocitics,

Part 11 elaborates bow a prosecution of Islamic State members for gender-
based persecution could procced. | assess the dements of the crimse of gender-
based persecution. To belp illustrare bow the IOC might apply the gender-
based persecution statute, this Note makes wse of the jurspridence of the
10Cs Pre-Tral Chamber, 2 padicial pamel that deosdes the viability of indscr-
ments for the crimes of ethnic and political persecution. This Part subsoquently
explains how the alfeged crmes agaimst Yandi womon would satisfy the defini-
tion of gendder-based persecution. In Part IV, | saggest that 3 serics of prosecus
vons for gender-hasod persecution, i thas case and in others, could help o
bolster the legtimacy of the 1CC at a eritical moment in the institution’s trou-
bled history, Undertalong a broadly popular and dearly justified peosccution
against a momstate actoe rather than a stage could give the KCC an opportunicy
1o pavot frons recent unpopular prosccutions 1o a kegltimate mew course.

I. EVIDENCE OF CENDER-BASID CRIMIES ACAINST YAZID) WOMEN

Iskamic State is a nosstate malbtant groap that started as a itde-known off-
shoot of the torrorist group al-Queda. ™ Over the past five yeass, Islamic Seaee
has taken comtrol of broad swathes of territory in Syria and Irag as well as
sealier arcas in Libya and Afghanistan. ™ It gained widespread notoriety in the

W S Fawar A Garges, INS ol o Thicd Wave of sl nis CURsINT HST. 00, 190
(2004)

o Sov, o, Seove Bormand ox 2l PNENG Advonr i Toag, Fise Toves (Mae o8, 20ud, 2208 PM),
g /g comniten 300y /man-mmap | herpo/permace/ RDa - WORY ] Erke Schaar, UK
Soumbes To Conttm Growng ISIS Thevar oo Libye, NY, Toous (Feh 21, seeb), hnp /)
oy Teres o et 600 1 e WA e st sl oo contan - gooms g - ke theeat
com-bbyalhernd | herpe Sperma oo/ FMES RDQM | - Hamid Shaliri, Exclasire: Iw Tarf Wiar wth



PROSECUTING CENDER-BASED PERSICUTION

West in 2084 for executing caprured jourmalists 2 dissemisatmg graphic vid-
cos of their musders,”' Since 2014, Islamic State has also taken respossibilicy
for and imspired 4 mumber of torror attacks in North Africa, Evrope, and the
Umited States.™

As a manter of intcrnal structure, evidence suggests thae Islamic State has ail
of the charactermstics of a de facto governmental authoriey: ® peovides services,
collects taxes, manages local rosmrces, and engages in extensive g
to fubfill its govermance respoasibilities and combut objectives.™ Under the ul-
timase comtrol of Abu Bakr al-Baghdadi, the self-declared “caliph™ of Islamae
Stae,”* Islamsic Statc’s barcaucracy comsists of several governmental unies, -
chading a cabimet in charge of a number of minstries and regional com-
mands. A “governoc” who reports to Al-Baghdadi directs cach of the regiceul

Afghaw Talibow. Dlassr Saate Lot Gatn Groasd, REuTins (Jusw 29, 2015, 10036 AM),
Wvp J fwww resacrecom setiche w- abghanotan nleni stane-dUSKCNoP el Nioige6
{homp/ fperma o /WiYV - UsAV],

n S, e, Rakenins Calhmachi, Mitinsne Gonap Sow Bt Kiled Americon Jowrwalin iw Syrss, NY,
Tours (Asg 19, 04), betp:/ [ www antimscr.com, 3004 (o8 20/ werkd maddioran fna- gamcs
Sodey-syria-~curcunon humd [heep//pormsd o0 Ce0-SED0 |0 Machacl Winter & Kevin johs
won, Vi Apporrs To Show Blawic Saav Beboaling LS fosrnalar, USA Toowr (Aug. .
potg. et PML b/ wwow anasedley com oey fnews 'workd) 2064 ol 10./spria- bu
Abdnapped-parmabie-Sobeadod g potor [ heepe//porma oo sSICE-LMY3 |

S e g, Rubmind Calbenuchs, Bdamoe State S Sollfrs of Caliphatr” Ansacked 1e Som Borwar-
Biwe, NY. Tias (Dec. € 2oid) honpe//www mysemes com 301413 /o6 'worklmidd@ocnt
(wilarrec-stmesan hermardmo-mavacre Somd [ haepc// porma e [FBS>ToQ). Mhes Lagh-
paars ot Al Dbawi Shav Spevads 1o Novoh Africe tv Alacks dpaoved by Wor, FaOOMMRG (Mar.
1, 20a6, 00 PV, herpc/ S wwew Blecenerg con, mews articioy 300001 1 indarmic e
capocadi-m - mocth-alica- - atachs- geosed-Sy-wowt [hepe !/ pormac \CEVE KEPL Swan
Sharma. Mumi Seatr Claws Rogomedddey for B Aads, Wane, Post (Nev,
2ons),  np/ e wcabimptonpostcons e/ waridviews, w200 66/ 14 ki staee
~lawns scspoasdadiny for pars wracks [Mip ) pareia oo AWOMW - EMDF |

B S eg, Pmathun Landday, Wossen Sorebel & Pl Stcwart, Eschasior: Sovied Dvsanionrs Riwead
Bdomic Saancs Dvpwomont of “Wir Spov.” Reurens (Dve. i, 3014, 1a:39 PM) beepe//
warw. reusers. coet/ artx e/ i s ielami - staoe -documotty- groep-on WU SKEN o URe AW
porgined [Marppermace JAY 1o-Dga] (describang seined dovuments thae show llamic
Sta0¢ "has developod & complon burcaracy w manage v wovas - fror prlleped ol
o wobon antigetics - amd oversed sehyugascd popralazaa”).

34 Grogor Anch ot al. How 1SS Works, NLY. Tivs (Scpt. 16, 3o14), o/ www, mysemes. com
Jiomeractive, 2eeg/ ooty workd imaddiccast Do s warks heml  [heep ) Spermacc/ Wiz
GLTLE: Charkes Lavtex, Profiing the Jdonw Siav 10 (Brookings Db Cir, Analywn, Paper
No. 15, 3004, hetpe/ Swww beookings odu  wp-consot wpleade)/ oy cafon_web_licr pulf
[etpe/ Spermacy NSO SG A (Jescnibung the ooganamonal wracture lor poverming the
scm sowed  18),

B See cg. Thv DMaswy S Orposizanonal Stowmey Owe Your fe. Au-Mosrion (Egyype)
(Ily 2 aeig), horp/Swwnal-monmor com)pulse secuety / 301§ /07 nlame-wanc-calphate
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commands. ™ Centralized under the supervision of the cabimet members in
Ragga are blamssc State’s dinvtn, or departments.” Those burcaucracies coordi-
nate Islamic State’s affairs in areas such as education, health, public security,
erihal outreach, and public relations.™ A cache of Islamic State documents
translated by the terrorism rescarcher Aymena al-Tamimi reveals admanistra-
tve docaments regulating nsatters from msaternity care pricimg and the proper
formar for Islamic State barth certificates to the examination schodwle at Mo-
sul's pharmacology college. ™ This same collection contains docements threat.
maﬂmwaﬁm (or relgeous odict) imtroducing the death posaley
for blasphemy. ™

Islamic Stare operaces “war sposls™ departments 10 handle capeured re-
sources and slaves, One war spoils department coordinates the use of nacural
resources like oil; ancther coordimates the sale and movement of dlaves,” This
department of slaves i the organ of Islamic Stare known o be directly respon-
sible for the treatment of wonsen capteves,™ sloag with Islamic Stasc’s Rescarch
and Fatwa Department, the body responsible for issuing religioss edices, in-
cludieg those that deal with womnes slaves,

The Ishamsc State campaign kas appeared to focus particalarly on perseca-
mg Yanidis, a religious misority of 300,000 1o 700,000 people comtored pri-
muarily im Northora fraq.™ Eslamic State’s panticalar brotalicy coward Yazides is

- arase sy tia-sag ol g perma o SHCEXEHY] (maming Idamic Stase
povernon ), Rach Sherlock, Tunde te Loadondup of Idame Sawv: How the New Caliphase” I
Ko, TELEGRAME (Juby 9. 2006 238 PM), hope// wws tolograph oo ik /mews worbinews
(mnddicent, v ag 1ooitEe Tmidc- the- leadendip-of - hlam - Stae- how -the-sew -cali phate

o run hied e/ /porma o/ IPVL-QVWE | (ogplaning the OganAad Command
st of Islien State inchading cabancts and saebtary )

W Muoootu W NAscr, Twe Trasoassts O Jeag: I 1 STRarsGy Aave TACrxs oF T
D) INsuminnecy 2003- 200y, 4 117-90 (016 ). Shevbak, sy noe 10

1. Lisdex, swpost ot 34, 3t 23; Aymonn ab- Tamsieal, T Fovkaniow b Ilawsy Sooty Adwinianitivn
e Doosmsoniory Enndowie, 9 PRSP, ON TEmsosest 51y (song), Bup//wwwacrmonum
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PROSECUTING CENDIR-BASID PERSICUTION

based in part om its view of their religroa. While Islamic Stace iheology affosds
minienal protections to members of monothctic religlons, the Yazdis® Zoror-
astrian-derned form of polythetsm affords thom no sech defense againsa s
Linaic Stare viokemce. Thousands of Yazidi chvilians have been driven from their
villages. killed, or enslaved by Eslamic State.”* Most infamously, in 3014, tens of
thowsands of Yazidis wore trapped for weeks by Islamic Stace Hghters on
Mount Sinjar, ™ a traditienal home of Yazidis and the location of msany of their
holy sises." Islanic Stace persecution of Yasidis comes ia the context of a sys-
tematic military campaign in which the group has captured Moswl, the scoond-
langest city in braq, as well as dozens of other towns and cities.™ The Office of
the UN Migh Commissioncr for Human Rights cstimates that Islamic Seate-
ecfated viodence i Irag alone killed 3.8¢¢ peopde in 2 six-momth penod in
2015. " And on March 1%, 2016, ULS, Sccretary of Szase John Kerry doclared that

/13 beagi-y aendin-Sary - popalaticn: members- and o hendoey -of -porsecumon | berp ./ porea o
[OBUSCFEV). Mrsvwnd Kool Apasn Canghr v Larger Sarwpele, Y. Tivas (g
son),  Mipy/www mtimescon, 3004 (o812 werld fmeddiccast persecened sasdi-again
waughe-ba-Loges-sarugghe bl [hap //porea i 0 K] TE48).

1 Sor Mars Revkim, ISIS Sk Comtrar: Whar s ey Stav Oy Canluane, FoRncs
Arv. (Jan 1o, towd) e/ fwww Sorvignar com artackon T/ 2osd o 10/ sk sl
st [honp ) permacc illye-TTMS ) (“Usliie Chrtiass. sdiwrents of coman nos-
Abcshamic €athe umach a8 the Yoot (which ISIS repands as ‘sngaal unbebcwn as op-
posad 0 those who were mitlle Meslon aad coly beer spostauncd) muny be ombevad o
Ailod andews By ovevvent o lelam ™).
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ldmk&mazuhutkvammkmdodmah&uﬁuiiumdu-
od genocide.™

The most horrifylng aspect of slamic Seae’s treatment of Yaridis is ats sys-
temsatic soxoal and domestic enslavement of thowsands of Yazdi women, Sur-
vivors, many of whom were caprurod during the attack on Mount Simjar, have
told journalists that they were bussed o the Islamic Staee-held ey of Mosul
and other Iraqi towns and then beld in karge buddings, including a wodding
hall and a prsom, with husdreds of other capeives.” "It was 100 percent pre-
planned,” one Yarsdi activist vold the New York Timer, *1 spoke by telephons to
the first amily who arrived ar the Direcrory of Yomh [one of the holding sites)
i Mosal, and the hall was alrcady peeparcd for them. They had mattresses,
plates and vacmsils, food and water for hundreds of people™™ klamic Suae
gt took some Yaeidi wonsen directly from these holding sites; others were
moved repeavedly from town 10 town wnoll they had been auctioned off or
w.ll

fournalists and ocher observers have reporved om the treacment of Yazids
wommen capeives. These capives have beem raped repeatedly, subgocted to sexual
torture, forced to perform houschold labor in thar capacity as “slaves™ or “cap-
tives,” bossght and soldd ke chattel,™ demied access 1o modical care, and grue-
somely and publicly executed for falling to comply with thelr capeors’ sexual
demuands.™ In an mterview with the Middle East Ewe, UN Special Reproesenta-
tive on Sexual Violence in Conflict Zasnab Bangura vold 2 reporer:

After anacking a villuge, [Islanwie State] splts women from men and
executes boys amd mon aged 14 and over. The women and mothers are

SN o Bag - Huse Kas, Onr, 5 s 1, poed ), /S s ong Dhavw g res
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separated; gl are stripped naked, 1estod for vieginiey and exansned
foe breast siee and prettiness. The youngest, and those comsiderad the
prettiest virging fetch higher peices and aee sent 1o Ragaa, the IS
stronghold . . . . At slave auctions, buycers haggle Sereely, driving down
peices by disparaging wiels as lat-chested or umartractive . . . . We heard

abowt one girl who was traded 22 times, and another, who had excaped,
todd wus that the sheikh who had captured her wrote his pame on the
back of her hand to show that she was his “property.™

There is writtem evidonee that Eslamic State ot caly condones, but also ac-
tively encourages, the rape, torture, and caslavement of Yazd women captives.
Indeed, the contral Islamic State barcascracy has ssocd mwaltgple farwas dealing
with the treatment of women shives.” A masual on women captives issued 2

o Ronl sper note go. Former 100 Prosoowsor Las Mosao Odampoe sho viseod nocthers
Mg and oot why Yarkds vomens of the anack on Moust Sepee His doscripton of e o1
eacks on Yankda pecalich Bangera’s. Rosealrg, spru niie 40,

@ On Decensbor 3, 200p. & Twitker account knlkad w0 the group postod & massal en women
captives tithed, in Engloh, “Quevtions and Answers on Taking Capoves and Shaves,” 2
eributed 10 the Rescanh and Farwa Dopartmacne. Idasas S (I50%) R Pacplier oo
Foale Sy, MEMRI o & Tomaowosw Teomsar Mosoion (Dec. ¢, soag), g/
www memnrtreorg |/ ndemac state ey rokeasos panphict on femabe slives hmd [haep /)
pormac ANGH ZER? | A thak tank ssonmaring Masion Sundamentalint tervocimn tram-
lted the docwment, and sumerous news cuticts quoted thix tramsation. Sov, ¢.g. ISTS Ser
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puade - mrans meraat oo Haman- Raghes-Day bond  [hetp /permacc /0 TEK-PANs | Ad-
an Withaall, bax Redvawr ANommpne” Sex Shaver Pamplder snth 22 Tigy for Midtseny o Toling,
Poniding and Rapveg Fomale Capoiven, INoeresmess (UK (Ded, wo, 100g), borp/fwaw
sendepembent oo whmew s e il i ble vt ke ases abdewre ot v dnves- pamphia
i - ope- Sor- miitaecs-on- clong peninhng and -go1ge1s beml  [http ) fpermua a6y
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w Saare doowmons sevned by U S Spocul Opecasons forces, redeased 2 tramslation of 2 fatwa
with umilie content feam the “I1SIL Comammce of Roscanch sd Farwn™ dosedd Jaswry 2o,
s0et. Ser Farwe Na 6g. ISIL Conanurrrer Res, & Farwas [Jan. 39, 2005) [ hneinator Farau
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ing that “|vjome of the bruthers have comminiod vaolatsons in the mutier of the ercamment of
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the end of 2014 answers 2 sumber of guestsons about relatsons between blamse
State members and women saves, It stares that sox with a woman shave is per-
missihle (quoting as sapport & passage from the Qu'ran™), but if the sk &
not a virgin, “her uteras must be purified™ beforchand o ensare thae she is not
pregnant,” Sake of women captives, too, & permitted, “for they are mercly
properey.™ The manwal also lays our varlous rules governing, among other
thangs, whose slaves a fghter may have sex with (only onc’s omn, with co-
owned shaves offlinues), and the approprrate foems of beatng (“disciplinary
beatings™ arc acceptable, bot “breaking beatings.” “beating]s] for the purpose
of achicving gratification,” and “rocvure beatbag[«]” are noe). "

The Roscarch and Fatwa Dopartment, and the slamic State burcaucracy
more gencrally, parport to ground their rulings on the tremment of womssen
slaves in dictates of Idamic Liw.™ An artsche published m Islamic Statc’s maga-
rine Dalvyg states, after oting vanoss religious rexts, thar “enslaving the famlics
of the kaffar [imfidels | and takimg their women s concubines & a Grmly estab-
hshod 2apect of the [Shariah] thae i ome wore (o domy or moeck, he would
be . . . apostatinng from Islam.™' A New York Tiwes joumalist who imerviewed
cscaped Yaridi survivors roportod that fightors peayod before and after raping
the women,"* and that the fighters referred 1o the assaults a5 “dadah,” 2 term
from Islamic scripture mcaning worship.™

“The ewncr of 3 fomule capove shoubd show compusion somaeds by, be ind w her, st
Rommnliane bor. and st assign ey wark e bs unabie to perdonm.”
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The shockimg treatment of Yazids women usder kslamic Seace has drawn in-
ternatioenal condemnation and has naturally lod some commentators 1o exam-
e the prospect of crimimal accoustabilitg.™ But thus far, no commentator has
offered a comprehonsive amalysis of how a prosecution would grapple with the
gendered mature of the atrocitics. | argue that an appropriate acounting for
these crimes s possible only if the intcrnational legal regime recogmizes the
gendered mature of these aces of violence ~ an argument | take up in the follow-
ing Pat,

11, GENDER-BASED PERSECUTION AND THE EXPRESSIVE VALUE OF
INTERNATIONAL LAW

Not only has Islamic State targeted the Yandis &s 2 group in general: it has
also singlod ot Yazidi women for a particularly peolonged and brutal form of
persecution. As this Part explaims, we woakd expect members of Ishimic State to
experionce legal condemmation 2t the insermational kevel given the soope and
graviey of their crimes against Yandis, We would also expect criminally pun-
whed Islamic State members 1o face a regime of justice that recognizes the mo-
tivations behind ther targeted treatment of Yarsdi women. That is, 10 the ex-
temt cominal law takes imto accoust bused lstent - as it does i bate-<rime
procecdings at the national level, and in genooide and persocation procoedings
at the mternational Jevel — we would expect it to recognize the maltreatment &-
rected 2¢ the Yarids women as wemen. Yor, while international erimanal law the-
oretcally recognizes a charge of gender-bused persecution, in practice this
crime has dmost sever been charged, and never once successhullty,

This Part comtonds that charging the imermacional onme of gender-based
persecution agaimst members of Islamic State shouk be 2 top prionity. The
meoral hasm that results from targeting on the basis of gender is akin to the
moral harm that stoms from targeting on the basis of ethnicity and ought to be

recogmiead s an atrocity of comparable severity. While infrequent, wiere gen-

it condoncd and encouraged W, e msaaed. | [M e ech beade the bod and prostrated
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der-based persecution does take place, it is particularly shocking. The buseau-
crarized shavery of Yazidi women is only the moss recent example of gender-
based perscoution. It was the sex-schective execution of msen amdd bovs at See-
Brenica i 1994, for mnstance, that Bnally galvanined members of the North Are
lantic Treaty Organization (NATO) to intervene in the Bosnian Genoade, '’

First, 1 angee thar Islamic States pensecution of Yandi womon should be
prosecuted im an imtormational crimimal trial boch because of the magmitude o
graviey of the crimes alleped and because developing a strong international
worm against gender-based persecunion is cntically important. The especully
seroms harms 21 the intenectson of cthniaty and gender desorve increased
recogmition in inccrmational crimesal Liw, 2 recogntion that should bogin with
the Yazds victinns and survivors of Islamic Seare,

Neat, | argue that gender-based persecution Is a compasite crimse structue-
ally akin 1o penocsde and that it deserves rocognition for the same expressive
reasons that gemocide msclf was first recognized as a onme. Like genocide, gen-
der-basad persecution w composed of 3 series of acts—in this case, torture,
rape, and slavery — that could cach be charged 2 separate domastic or interna-
sl crames. The reason prosecutors should be allowed 1o charge these aces as
a single composite crime is that the whole — the mient w erroree 3 particular
group—ix more mocally blameworthy and damaging than the sum of s
pares.™ Morcover, recognizimg gender-based persecution as a e would
scrve samilar purposes as recogniamg the cnme of gesockde: it would allow in-
termacional crminal aw to ful§ill s expeossave fanction, asd, in tum, to belp
crystallize a new imtornational human rights sorm agains: gesder-based atrocs-
tes ™

. S o K Duabdee, Doaovww 15 betrreewr: Mowe e Wi 0 B Fadod, Raovw s
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A Internaesonal Crimemal Accossetebiliry

The ICC, the world’s pormanent crimimal comrt, was established in 19038
through the racification of the Rome Staure,™ Though atrocitics in Rwanda
and Yogoshavia in the carly 10905 most immediately spurred ies ereation, the
idea of such a court has existed im the intcrnational arena since the afeermath of
World War 11 and the Holocaust, when the Allled powers tried and, in some
cascs, exocuted Nax and Imperial Japancse war enminals in trals at Narem-
berg and Tokyo*' International policymakers and lawyers recognized after the
Nurensherg trials that certain acts — becamse of their scale, their severicy, and. in

6o The Rome Susmute, which onvated the JOC, s 2 tecaty. The sy conmtries that have sanited i,
called] Stme Paetwes, huve agrood 1o sebenie o the Count’s jursdtion. Sor Raficavn of
v Bowwr Seawse, Conumos sos I’ G Cr, epdfwww konow.org fmsed
~romcratification [hepe//pormacd/ X Q- ZNTGL The BOC doos mot Rave purindiction over
coumtries That have not wpeod the Rome Scasate (duding the Unnad Stmes), exoept by
special procedmes. Sov e Section THACL The JOC i tochoclly indepondont of the UN,
Sor UN, Generall Ascmbly, Relasonbip Apsvmont Retwvvw the Cvinad Natvww sl e Ivter-
watwnd Cromvisad Cownt, are. 2, UN, Do, AVd8/874 (Asg. 30, 3004). Mowever, its processes
ave Chosely linkind 10 the Ulminod Noaowes and mscrnational dplomucy. For sstamce, B Soou-
riry Councll may evernde 3 country s docmion not 00 sebait 10 3CC pertsdicnos by refermng
thue country #e the BOC. Sev Ml art. 17 we b Michael €. Wood, The femvrprrsetion of Seowery
Cownid Rovbavons, 3 Max Pracx Y.H UN, L 7o 74 (2908) (noting O] recepitos of
power of soounay councd 3o pass resoliutions biadng o0 UN recmber states ). s suamy ways
the MU is 1l 3 domovte crmminal conrt. Befuse SMhag chaspes, the Prosecunor mest gacher
a1 leat somse evidienie w0 seppwnt the alloganens made, ber the sandund of proof 1w allrw an
ndictment 10 proveed & bosoer thaa the standand to coonvice. See tnfer wete Jo) Canes e
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Ser. ¢ Rowne Saanme, sqwa nose 10, . 151 8)-(5) (wetting oot Pre-Tral Chamber posry to
dewvy the Prosecunon s rogaaest 0 bogen an investigation ).
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some caes, their motivation —were xo heinous thas they apely could be callled
crimes against the whole of munknd and the mtcrnational order.*” Naxi Ger-
mamy's unprovokod and usgustiied aces of war against other coumtrics were
oo such crime ™ ies Large-scale cehiic cheansing of Jows, Roma, and other mi-
mOTRY groups was another.™

The 160 staves™ thar partcipated in drafimg the Rome Statsie had this
same idea in mind: to proscoste the worss war criminals, persecutors, and tys
ramts on the reasoning that some aces ar¢ so heinous that they damage us all™
they cross-cut natiomal boundancs, giving maeltiple sociketies claimns 10 soe jus-
tice dome, The severmy of the crimes makes 3 mockery of bavic principles of
hamane treatment. Mosoover, the perpetrators, often governmends, are in
many cases effectively above natiomal Liw and, without intervention, mighe
never face justice.””

Thongh commentators contmue 1o debute the isue, Blamic State’s abuscs
of Yazidi women are appropriace subjgects for imternational criminal accounta-
biliey, and thus for trial before the ICC™ To be sure, trying these crimes im 2
natiooal comrt would offer some advantages over imermatonal procecdings, as-
susmng the cxstemoe of a functioning padiciary i the state conducting the trial.
Most obviously, mrernational justice can be slow amd its peocesses less well es-
tablished. Cortamly the United States, Britain, or another Western country
could more quackly prosecure the accused. Morcover, a domsesta prosccution
wosdd likely face fewer jurisdicnonal challenges tham an 1CC crial would™

On balance, however, the advantages of an international tral over a domes-
tic one in the case of Islamic State outwogh the disadvantages. Because Islamic
State operates across mulople stases ™ and clatms 2 membership of diverse na-

& S e
&) S g, Chontian Tommshue, The Lopay of Newrmdurg, 4 1 ber's O, Just. S3s, S22-9)
(2000)

60 The comorpt of e v of poooode Sul net cant & that e, aad se 28 Nurcesbong prose
Cumors Chanpnd Jpocmacs agalent Jows s Crims azaiond Namanirs. SOMARAS, sapve g 1), M
-8, 2

UN. Dyphoenuex Confercnce of Phngotondanes on the Taablabenon of an dae’l Crimninad

Count, Fonad Acx of she Usnned Nanonr Dnplomane Conforower of Mompvsomtuanay on she L
Fhanonw of atn Jutermationssd Crommmad’ Comnt, € 1g, UNL Do, ATCONE Sy /9 ([ July 17, oS ),

Sov WRLIAM AL SO, CaNOOE N IVTOOATIONAL L T Oxnur oF Croes 1y
(2000 ). SOMMMRS, mpww e 6, o 36025

Sor SO, Crume o8 Clavhs, aapes sone 66, 2t 1414
Sov Bellaager, spes note 16,
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PROSICUTING GENODER-BASID PLESICUTION

cionafitics,”™ it is difficult 10 pinpoint a siaghe appeopriate national foram. One
country might have troulse establishing paresdiction over a substantial namber
of Islamic State members. Thus, while there may be dosens of countrics with
jurisdiction 1o prosccute their own nationals, fragmenting the proscastions
mm'muksmum:iwpuhaiqadﬁﬁngduin;kbody
of evidence on Islamic State crimes. The KCC, oa the other hand. is well swited
to this task. Moreover, even if jurisdiction in a singhe nutional foram were be-
gally feastble, a prosecution in the United States, Umited Kingdam, or other
Western court would scom mappropriate given the relatively tenuous coamec-
thon of Western states to events om the ground in Iraq and Syria. ™" Although
these countrics have highly devddoped logal systems, this fact alooe may not o
tithe them to prosecute mternational crinves with 2 highly atenmated domestic
connection when there s an appropriate international forem,

hmimpo«mdy.imionlcﬁnﬁmlhhhykmtaﬂyjuﬂiﬁd
but critical in light of the severity and magmitede of Islamic Seate’s cnmes. ™’
The United States recently acknowdodged that hlamic Sease’s treatment of
Yazidis amoents to genocide, a paradigmatic and extremely severe international
M."kaMd&memm
m'smmmw-mmquwmmﬁ.
dates for international prosecution. Indecd, an intormational trial would in
maymskmk;immﬂhnauﬁmdm.ltavddmtmbymme
ﬁﬂdamwwuﬂlhmﬂbmbﬁmm
mmmmmammmmam‘
mu«tm&mw«mummﬁqwmwa
their alleged crimes demand workdwide condemsnation.

Tiwe gendered natwre of Ixkamic Stare’s crimes provides fusther incentive 10
mlkmhmmmmammundmmdm
i State for pender-based pensecution would help to sobdify an insermational

" Loaisg Lovehock. sl Stase: Wihere D Nty Fagharrs oo From?, Tuoscaars (LK) { e
8, auc),  herp/eww ickograph oo sk mnewsworkinows Sndamed state 660487 Tl
- S1ae-one-year-on- Where der s - fhghacry <o from Mol [ harpe/ SpermaceUgyN
WKXHL

e of.
mwmuwwwm»mm
bcvmoen crimmcs that tanget & Larpe aumibher of viezemn. Sev, .. SOUAKAS, fagws soey 61, 21 36
(wmmomuu«u—nu—uwuma'w
ot w mvch becaese pormanensd cooperstan n noedad 100 thor scprovicn. aldhough this
s alee tre. It hovause thoir Beimous nusere clesstes them 10 2 lovel whiere they are of ‘-
o o the istomateonal coemermamty.” )
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norm against gender-based viokence. While Article 7 of the Rome Statute crime
snalincs porsocution on the basis of gonder a5 3 crime against bumanicy,™ the
gender-bused persecution provision has mever beea successfully charged. The
&swmwmmua'mmd[&clmm‘
of the rargeted indivaduals, by reason of their gender, in the context of a “wide-
spread or systemaric arack directed against any civilian population,” and it re-
quices that the perpetrator know of the smrack,™ As other scholars have noeed,
the statute ts not necessanily confinad 1o sex crimes; it condemns 2l crinses that
involve targeting om the basis of geader,™ For instance, sex-selective marder of
all males of fightimg age could be 3 form of gender-bused violence.™ Similarly,

% Se¢ Roene Statwee, apws none 10, ot M) Article 7 applies cven outade the consent of
srmsed comilat (whether insernational o not). Sor Darry! Roduroen, Dcmimg “Crimer Agaser
lhﬂ_v'a‘flmm.ﬂm&lm'lbLGLC!'C‘(MQRNW&»
termally uscfuld in the conment of geader husad perecution, dnce waw poader used stsocs-
thes talke place sutide of armed conticr,

& Rome Stanue, v note 1o, armn 300 2K Mg The perpetracor she mase doprive
the vimiom of rights “n conncction wah™ (that &, va) one of mere other Rome Seatue
srimen; the Starsne oovrrs sy Ctimes thae would be wross felonses i he Usited Stases,
B soander, rape, and toeteey. Sev W

S Duasese Lupeng, feovipasin snd Prosnwvn of Sovmd and Gondor-Basad Crives By 1hy
Intermationsd Cramvinad Conrt, 37 Av U, | Grasn s Sov. POCY S L 41, #8468 (2000)

W S, g, R ChaeS Carpemier, Rocogaasing Gonder-Blasd Videoser Apesast Civaliaw Meow and
S o Congir Sinaninns, 37 SECURITY DRLOCUS 83 (2006, It i smpontass 10 nete that Is-
barmic Seate hun perwvened Yasdi sen, o - sterviews with vactines wagpess o Stane
has conducred sovackcte cxovutions of men and boss. Sor Reinl, mgws note 44 Sex-
sclocmve euvutnon Leprtmg men scoersod during the Bwandan grmocide. the Postias Gan:
ocade, the Colombun Coil Wae, 3nd the Fas Pabistuni memvvmion Sor indopondonce. amcng
ocher conflors, S Carpremien, sgwe, 3t Bp-90. The rarlonale S sov-shestivg excomtion of
e goserally sears on the somon that cvery san and boy maght be 3 combacant, o ool
Erow up to be ome. N ol 2t 90, Ax e wibermastare etsorges sbout thowe practns, we iy

gl and borys saefler i contlicr o ovilians and ax combasants. Soe o 1 83 (noting that seen
may suller wn-sboctive Kilng, foecod comeription, and sovual viokose i coniiin ). Megan
MacKeruw . Sowrmcaem and Dveowviaw. Female SAAT ond the Rivonanwows of Wi -
o i Powt Conglar Sarns Looow, 8 SHOURITY STUD. 140 24849 (1009) (notimg wveral wom-
en former sobdicns who adeined se having volamaedy puned partcular mibeary urses in in-
tervacws b Augustine S Park, Ocler Indsemane Ao Fownd Marrsage, Girl Sbliory and e
Spevnal Connr for Siorne Lovww, 0§ SOC & Laiar S1un. mig. 534 (2006) ("Disrupting the seeren-
type of the ‘damsel in dstress . . seseanch with former girl soldiors neveal|s ] than peds oden
feke cmpenacend thosugh thae expursendes fighting, Searing arms and Lilling *); Sandesh S
vahusuran, Sexaal Viedowe Agovor Mew i Avwad Conglir, 18 Eun | INTL L 352, 35758
(07} (cnmg cvidonce of sexnad viokooe agasmt men i sco confions i 1 Salvader,
Chachaya, Tirkiey, So Lanka, Sicria Lovoe, Konpa, and secor than 2 donen other confion ).
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slavery could be a form of gender-based persecution even without ity sexwal
characveristics if omly women were belag ensbived. ™

But the promisc of the gender-based persecution charge has, watil now,
remained oaly a theoeetical possibility. While the inclusion of the charge in the
Rome Statute shows some progress towand recognizmg how geadered harms
and other forms of biss are interwoven in intormational crimes, swocessfully
chargisg gender-hased perscution is a crecial mext step in the cvolution to-
ward recognizing and combatting intersectiomal crimes,

B Crosting an International Norw

The experience of Yazidi women illustrates thar geader-based persecution
is often intersectional - indeed, its Inversectiomality may be one reason legal
disconrse often overlooks it Insersectionality refers to the effeces of overlapping
identities on individuals’ lived experiences, particularly of discrimimation. In
legal scholarship, Kimberlé Crenshaw introduced the idea in ber asalysis of the
Jifficulty faced by African American women secking to bring enployment dis-
crimination claims to court, These women were told that their claims were not
cognizable on the ground that they were denied employment bocause they were
both African American amd womsen; as 2 result, they somctimes received o re-
Tief at all from the courts.™ Similarly, the avaslable cvadence suggests that ls-
Lamvic State tangers Yarudi women because they are boch Yaridi and women. Jus
as domostic judpe’ understanding of the nature of discrimination had to
change 0 order 1o make African American women's claims cogrizable, so, 100,
does the imtormatonal community’s undenstanding of persecution based on
identity neod to change in ordor to rocognize the harm in targeting based on
boch gender amd cthaicity, Only once the international syxsem recogaizes gen

A kcy goul of sery effoet m (g posder-tascd perscution ar the 1OC should be 1o frame &
i 4 powder senshiive bt moe gender-busod way. w0 that in the fumene promcoston can change

W aganas violaors of mon's nghts

Sov Lupeng, swpead note 57, o 0407,

Crombum, mypas ot 18, o st In the i of throe canes thae Seom the conterpeice of her
sepuement, INGrghowedd v Guewenad Mowory Assowddy Dvevison, & Sanrit amant foend tha Ak
can American woenen who had been demd emplovmont had o cogmezable cdam of &
crmmation ot 3l while Tule V11 exphonty pootocead boch Afrcan Amcrcam and women J
the time the Ceses Came 30 0o, Bore wan no statune o Sepreme Court deciskon oarithing
African Amerwas women in parteslar 10 creployment dicrisination prosection. 413 T
Sopp A 141 (ED Ma, 1gré). This in ot mcand That Advcan American wormen coukd
hemg 3 casc sving they weoe dincrinmanstod apainst as Afran Amercass o as weercn, bt
ot hoth Iracosectonslty i fhe porgeoctivg that recegnines the ofiects of enverlappng adesti-
thes on mdaaduah’ Ived evporsesces snd cvperenons of dingrirmnaton.

P 3

1069



THE YALE LAW 1OURNAL 116 20%0 ol

dor-based tangeting as a distincrve haren wall it begin to dovdlop a robust noem
against gender-hased perecution.

The ihea that some victims of imcrmational crimses may be tarpeted based
on the intersection of their gonder and cthnse idennities (racher than their cth-
nic shontiey alome ), as well as the belief that an istonectiomal perspective is re-
quired to fully compechend the implications of those crimes, Is not tsel new. "'

However, despite the progress made by inchading gender-basod persecution in
the Rome Statute, istormational crimimal kaw is, in Crenshaw’s words, seill fun-
Emsentally a “discourse] | shaped 10 respond™ 1o caly oo aspect of the Yandi
victims” (and other genocide victims”) identitics: ther race o their ethmiciey,
The skewing of the dscourse is obvious, Consider the failure to charge gender-
based persecution in all bue ome of the twemty three cases that have come be-
hethmuﬁc.ahkadpn&ximmlmb«ndnwm
times,™" inclodimg in cases where there & stromg evidenee of mass rape of wom-
en (and no compurable evidence of rape of men). ™

B Cathurme MacKanom was porbags the S s ke this obscryston n swome dowil. In 2
poat artnce conudering rercrvecteniadiny as 3 dynami appeoaach o kepal peobicms, she do-
Cusies e Sovomd Corount cawe Kade & Korad 0, 2o Fad 333 (28 e 59060, 2 ol sait haned
mthmhha*mumwcm-&rm--rt*dw
thardang for sty rocoprrnon that thy rage of weenen coudd by 3 sowd of pemevade. Cathuarine A
MacKiomnon, Mtvomtemaloy o Mahad: A Nowe, 38 S0 100, 303627 (30110 This Nowe is.
mm&-nmﬂ-”&-nmm»mmhlﬁm
bacratien dhat argwex ponerally hat puersecution Bised o gosder & vadormecogmond in in-
fermationsd Liw. I partacudor comtnbration & o arpue Thit uesd new proder hascd orimes
Py Deoe sebsimcd withen the cnimes of pomoode or poliocal and athes perseonms by
Cawne of 2 Lk of inncrsovimenal porspeniog ot the st of mecrmatsensd ferits, snd 1o con-
bernd that 2 ful scovamting for the ogperionces of muamy contlicr victims wenld soquy Aarg-
g persicisans with gossbor: basod porscontion smpade those cther arimes luﬂnu,.ll
ks an argoerscnt Bhat pardy (ber e ) ot Cromibirn s in
My Mndersition, seprue mone o8 whcrcas the i v Cremahaw Scusses haed Tl Cane
cormplarely barred by Tl VIS suppronad ok of sovoptmem of Afncan Amencan woonen a
1 protected clan - and, urmubancomly, a0 paraligeatn merdves of fno sepurate pratecscd
Gawses ~the poocostum of Yandn » only sscomploacly socogaind, loand thavugh i
penm of oaly onw of e two Mentithes on (he bas of which they cxpenonce perscution.,

B Kimbhorkd Cromshaw, Mapor v Murgoes: Feterantionahrs, Mosry Adne. and Vidowy
A Wowarn of Coliow, 43 STAN, LRIV, 1240, 1344 (o ). OF counse, here soc obveions his-
tonscal seavons for this skew, chief ameng thom the facr the e endeavor of snternaonal
ermnmal low camne oex of the Molovaue
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PROSICUTING CENDER-BASED PERSICUTION

As a rosult, the discousse of mermational crimenal biw, to borrow Cren-
shaw's language again.** ignores the insersectional identity of victims. In so do-
ing, the law mangimalines those victims by failing 10 recognize their expersences
both as echnic minocitics and as woenen or mxn. Inchading the orime of gender-
based porsccutson in the Rome Starute is a step forward, but faling o ever suc
comfully charge it lemics its value, both practically and symbolically. Terming a
bliend eye in this way to the totality of vicuims' experiences woald be a Rilere in
domestse criminal Law. Expressive theories of punishment recognize crminal
law as a device for comveving sockal desappeoval;™ failing to charge a cnme
once it is codified comperomises its expressive valoe and fails o strengthen the
sedared sockal morm.*” This failure is particularly acuse when it comes to iter-
mational criminal Liw since expressive condemmation is one of ity paramount
functions.™ International crimainal law signals 1o both state and nonstase actors
that the overuhbelming weight of internatioaal opinion visfics the criminslized
practaces and that there 1s a noems against them. It sigauls that engaging in
those practicos may carry not just crimisal, but also diplomatic, coonamic, and
military consoquences.™

ESWX: Maw Rape e Nowth Darfar: Sudomese Aty Aoy Agasnst Gl i Taber, MU
Ris. Waros (Feb s, sogh p/wsew hew g/ report/ soet/on/ 1a] muss- cape- nonkh
-darfur) vadanosc armry - attacks- agumt chvdans-tabe [hepe)/perma o UK JLYE] (nen-
g evidenoe that the Selascws sy had rapod moee thas 200 woesn and pirls in 36 hosn
aned refanvng claimas by two sebdicrs that thar comenunders Bad 1edd them 1o “rage woomeon” ).
v ol s meecs 514108 and acosespueny g Movl,

Sov Crommbusm, sagwe sote $2, o 1044

Robert D, Shoune, The Expressier Capoannty of Davrnasionsd Pusibonont: The Loty of S Noe
vt Law Analagy and she Pocrvnal of Tescrmasionsd Cromeasl Lo, 1 ST L INTLL W, &2
(aoor) ("I P Jusnichasont & & comvontional device for e expovssnn of antimdos of rownt-
ot and indigrmne, wad of palprescrts of deappeon ad sad sprodation. on the purt arther
of thye gemishng sethority hamaeld oe of thone ‘0 whaone name the guamsdew mt . nficsed ”
(quecing Joet Trismn, The Exprosoy Fonitin of Procdunont, s DO AN DEssaon:
Eanwys 29 1ot Thmoay 0w Reumoocsms 11y 94, ol {ma0e)))

81 Sev Avlass Benbavg, Exgwonsey Dafonrmnnt, 61 UCLA L. Rav. 248, 360 (poiq) (moniag tha
o the anadogoss comtent of dormewen: hutie Crimes Law, "] b et of kgnlaon il

sennds 2 wiptal Wit saciely emborses 3 cortan mewage. Bt muach of 3 Lw's commusicative
ot i bosnd sp with whether and bow the lognlases n enderond )

88 Soe Margaret M. &Gumman, Clvosng To Frwaone: Erprossiny Sl w0 she Tonmsasvned
Crisesnsl Coan, 35 MO L INTLL 364 10200 (002 Shoane, sy none 56, 2 42, 8-58,
of Micgm Daradia, Wi I e Poit of Matermmnonsl Crommad Jawe!, K3 Cot-Kaxt LRy,
539, Bab4r (2008) (ponmeg & shmilir thoory of Incrational crimingl Lie s dadactic pers
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Indecd, norm creation through s expressive value bes at the heart of ineers
matsonal coominal law. Since the carlicst days of its cxstonce, intormational cram-
il Liw has belped to spar the formation of new international law nosms and
to crystallize existing norms.™ By articalating an inccrmatonal consensus that
certamn oty are moeally wrong, the liw can make clcar that such acts are broad-
ly unacoepeable and can lead 10 increased awaremess of their harms in the
realms of diplomacy, imtormational palicy, and even nagional Jevel polaics.™

The history of the internanosal crime of genocde damonstrates the truth
of ths story. Mass atrocities that we wouekd today call genocide, such as the ex-
termisation and depoctation of ethne Armscnians living in Turkey,”' occurred
before the Holocaust. The concept of genoade as a distinctive and morally
blameworthy act did not begim 1o take shape until after Workd War 11, After the
world realized the scale of ethnic cleansing of Jews and Roma m Germun-
occupied Evrope, and thanks to the lobbying of mternational lawyers, the UN
General Assemibly voted o pass the 1948 Convention on the Prevention and
Pussshment of the Crime of Gonocide.™" The Gonocide Convention crimanal-
wed sts mamsesalle act™ and provided thae respossability for enforcing the treaty
would lie with “a competent tribumal of che State in the termitory of which the
act was committad, or by such mternational penal tribunal as may have juris-

90 A Willham Schabue's tellng of the pechintory of the 100 indicanes, somwtinges inscynationsd
O on The mmmmoality of an &t s st bepaming s dovelop at the memmcmt snerna-
thonidll criminal prosocumeon Dovomcs pumsddic, Thes wan tre ot the ond of Woddd War |,
where the Alled Powers incladod in the Treary of Versailes sthe ogghe o0 try the Kanser of
Cormany for s ombryomse vorvon of whut has vinoe bocorme knesn as the crimse of aggres
o, Sor SOMARAS, cupwa note B0, 31 3. Ar ather e, imsingien = interaatosal crissinsl
Lrw cape 2 procons of cvelencn whordby cortan acts Raoe come 10 soom maally wrong. For
osampic, the sf Comverton on the Pyevention and Pursdbamont of Genoade followad
bonh poss-wae mterrunoaal meral ocerage over the Holocasst asd de 1rial of Noui ofhoshs
#t Nurewiberg for crmmes agamat humanity (e noe peneosde. whach dad aoe ver evine ). Sy
MR

o Sor Mancld Homggn Kob, How & Poooosanional Fiaesan Rights Law Exoncnd?, 5 1o L) 10,
1406 (1099) (Sncuming the opcration of “vortical process,” by wlech doveloprndnts o sy
natsonal L snd the discouncs serrcundiog thern ot the sepeasationa, natiosal, and sebea-
vondl levels imflocnce obodicnce of buman rights soren o the mationdd kevel, slonpede
oo™ provess, whercly stacs debane one another # & sepranitenal keved ).

ob S¢¢ VA N Dassinss, Toir Hsaony o 1o AREnian Grsooms: Ersn Coory
PO TIHE IRAANS 70 ANATOUIA TO T CAUCASUS, o via (20w )) (meting rocopnition of the
Armenun Gemocsde by the UN Commbssion on Homas Righes and dhe Eumepoan Parka-
mcst 1 1058 snd 1987, ropoctively ),

9 S Comvention on the Proveackon and Pushshmeens of the Crime of Gesoosdie, Jan. 12, 1940
B UNTS. 277 | hercisafrer Genoods Comventon |
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diction . .. ™ Insernaniomal crinsnal kaw m this case helped to cap an inatial
process of norm formarion that began with rocognition of a moeally outrageous
act after an international incidene, and progressed wich 2 broad internaticeal
conucnsus agaiast thar act.

International criminal Liw agaim crystallized the norm against genocide in
the 1990s, after the genocides in Yugostavia and Rwasda, which the Genoade
Convention matably failed 1o peevent. Horrified by both condlicts, the UN Se-
curity Councdl passed resolutions establishing the Imternational Crimimal Tri-
bunals for Yugoskivia (ICTY) and Rwanda (ICTR) inm 1093 and 1994, respec-
tively.™ Critically, the imternational criminal norm agaisst genocade in these
cases had effects beyvond punishesent foe the perperrators. The debates over the
response to the genocides led to the insormational policy of *Respoasibilicy to
Protect,” which, thying in the face of international law’s conventional respest for
sovercignty,”” expressly endorses military inscrvention in 3 sovereign stase as
last resort for preventing or responding 1o mass atrocities.™ Embarrassmsent
over the fadure to imtervene in Yugoshavia and Rwanda also led NATO to inter-
vene in Kosovo - potentially preventing penocide - and led to a temporacy in-
crease in humanitaian support in Somalia™ before U.S. forces withdrew fol-
lowing the notorious Black MHawk Down incident,"™™ In those years,
incernational crimimal justice scrved mot just &5 an expeession of international
support for an existing norm against committing an arocity, Awareness of the
genocides in Rwanda and Yugoskavia and of the ongoing trials at the ICTR and
ICTY helped ceeate, slong with other forces. 2 mew morm in favor of interven-

95 Moaer VI v s SOMBMAL, sapwe note 80, 2 K

o8 S Res. 00t (Nov, 5, 1094¢) (oxtablinduing the BCTR); S.C. Rew. S22 (May 15, 9998) (onad-
g the KCTY)

90 This soliotnde finds one strong ovpeoscon in the UN Charter, which osthans the we of
fonie By ene e agarne anocher waee, webyect to cortam cweptions. UN, Ohamer art. 3(4).
Whake inacrstase war no deadd can beind 80 sevese Jronties, Bis prmcopie of nosntervention
privnarily sedessads oo the beonefe of stascs ~ helping s mumtain their politcal and terrmenal
umegrity — “with the sedvidusl 3a moxdontal. mdeoct bescfiiary, and ofien ot 2 bhenficlny
st 20" Lowis Heskin, M Rights and Stare "Sovvnrrpnty,” 35 Ga. | INTL& Coser. L 1, 1
{rous).

o8 Sev STRALS, s nde B, a1 10030

o Ofice of the Hbtorim, Sl p92-a9a. US Dur't Su, betpe/ history staie gov
Sdbestones 1o 3 - 2000 wimaby [ hespe/fpermace SMRC-TQuZ ).
wa Sor gewosaly Mazx Bowpen, Toace Manx Dowse A Stoey o Moosss Was (1oe9) (s

musmumumma.mmmamo
e of sevemsoon Manne desng the Ratthe of Mogadonba on October 3 1993)
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pon m cases of mass atroaties, and lod 10 concrete policy decisions in Kosovo
and Somalia.™

The faibare 10 make use of the prohsbition on gomdor-based persecution,
then, s not yust a failure vo hold perpetrators accoumtable oa a retnbutive theo-
ry of justice, which suggests that we pumish bocawse a bad actor deserves ic'™
it s also camtamoust to & faslure of the imermanional svstem to signal its disap-
peoval of gender-haved persecwtion. OFf course, there may be other ways of
demonstraning disapprobation, such as Securaty Councl doclarations or diplo-
matic comforences. But talk is cheap. Intormational prosecations can require
comung o 2 difficule comsensass. Indoed, the very challonges that impede nter-
national prosccution can amplify their signaling effect. Bocause of these signal-
ng costs, imtermational prosecution semds a sronger message about shared
human values and priorities. As 2 resalt, international crimvinal prosecution can
play a stranger roke im the morm cvolution and crystallization process. ™"

e, Rospormibibny o Proscct, sl Raermn o RaP, can b viowerd o ohe o anie sale of the sovin
sgaene poocde and ocher mas atrockes (dvally, & peevenis Bad thesgs froem grsting
winse ), wheseas sstcrmatonal commnad Liw operates ox post (o can only panah thegs tha
dready have lppesad ). OF cosmse, punisdiment tas hive 2 descrrent et and isterven:
po ey oo 100 Line. Sev ST capea mone S, 00 0810 (mating that lscemationid cren-
inal cane Law, smoeg cdher sources of isternasional homasitanias Lew, “orcase] ] the founda.
Oun Sor the Mhoory and pracscy of strooty proventaom” incladng the policy of Kl and
msontioneng Yugondavea and Rowandds as ot i stmons for tae developasent of RaP) OF comrse,
s ooc might cxpect of 2 now s of lnacrsationyd Lvw commmoning cratanes of Maoncal
deforemor to sane wonerogaty, boch Kzl inclf sad ity stabelty 25 2 norm have boen the web-
st of sevnwe debate. S, e Comtma G Badestn & Linoses Borgholim, T Ropessininy To
Mrosxy end thy Confiny bn Duarfor: The iy Lot-Ovam, g0 Stcunty Dot 387, 38g-g0
(2009) (dscumeng the faidare to imcrvone = the gosecade i Derfer o indcastive of “chal
kompes” 10 impkorncrrng the norm of Rl Mark Korsson, T Ropoasisiey Te Prosas Doy
e & Falbermg, Hores Win, Wasi, Bont. (D 8, s016), Mapy/Swww wankanpionpost com
(v s monkey Cagry w2044/ 110X e rewpostsindaty o pestec S trme - Lading < heres
vty [/ permsa s/ VISA - JIOC | (nating Isconssamoes herwoon dhe vl clabova-
thon and the sadmoguent spplication of Ral). Bat wv Ay | Bellary, The Bogwanbihey 1o
Pt T Tom, 29 Eromcs 0 INTC AR 00, 100 000 O00n8) UTTE vsdence off [anane | practie
wgposts that [RaP) sl has bocome signticantly fos contmversal. The proscing contro-
vy’ view ross sbmest entincly on dhe conflation of | Ral| wieh the dchate over imorvon-
ton in Libya™); Mhilpp Rotmusn ox al Mawr Posecry and thy Contonod Evvlution of 2 Ropen-
sbaty 1o Porect, 14 CONFLRY SICUssTY & DNV, 1t (2005) (ooting both the groming
wymrputhyy of som Western poscers tn K2P and the roke of the highly conessad Libny o debase

WA POOPRTIRE Questioens Ao The moim ).
sor. Sor gl Alesander KA. Groomawall, tvesationd® Crimind Law v Betridmtvon, o U,
P ) INg Ll et (o)
This soton is comststent with Harodd Kaly's theoey of mormn irocrnalication s sstcrnasonal

Lva o which stancs dbenrh macrmatmasl aoves and corpocan them e ot Lon and
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C. The tsufficicncy of Currewt Chatrges at the 1OC

As the previous Section details, there is a strong positive case for changing
pender-based porsecution against Eslanwe State members for mrocities commin-
trdamYmdawhtmbndmmﬂ law can help soladify 2 morm
against gender-based persecution and signal teraational willingness 10 mobi-
lize agaisst it. This Section deals with the negacive case: the reasons that the
current provocol for changing crimes at imtormational courts canmat adequascly
deal with cases that show potental patteres of gender-based persecetion in
gemcral, o with the arrocities agamst Yazdi womeon in particalae, Where cthnic
violence also displays patterns of gender-based targeting, imtermational criminal
trsbunals have tended 1o subsume potential acts of gender-based persecution
under genocide, charging those acts as simply componcats of the overall cnime
of gemocide.'™ Unfortumarcly, the fallure o recognize the particular bias at
work in a pattern of gender-based targeting that, in turm, accompanics pattems
of political or cthmic targeting is tantamount 1o 2 fadure 10 fully recognize the
harm that intersectional persecution docs 1O its victims,

. Cowrrenst Theoretsoal besuficiencics

In the domestic context it seoms obvious: victions of hate crimes can be vie-
timazed for multiple reasons, Say 3 gay man of collor were mugged by a group
of assailamts, and bystanders heard the man's attackers yell shors about boeh has
race and sevual onientation, In evaluating whether the act was a hate cnime,
would we only take into account evidence that the perpetrasors attacked the
man because of has race? On the contrary, = a prsdiction where LGETQ peo-
ple are 2 peotected class,'™ and in the peesence of appropriase cvidence to make
out the intent requirement, a prosccutor Bely woskd prosent evidence that the
viction had been subgect 10 2 hase cnime on the basis of his imorsocting identi-
ties — not just becasse of his race, and mot just bocause of his sexvality. The

achudiog NGO, cmil soxcicty organuation, imscrnational imvtitetoees, and other states, Sev
Kody, sagwet 0de 91, M 2gi3-hg Prosmmualily, the stronger 2 signad the smermanons] comeman:-
oy sonnds that & cortam a0t o enaooptaie, the greater the Prossune on wancs B¢ 1) commi
sataa

e S infve Semam N

wi Ser Jovies B Jacoes & Kovpesay Porres, Hare Osmvess Crmasonl Law ase Boescrery o
XS 30044 L)

107§



THE YALE LAW JOURNAL 336:8050 3017

perpetrators chose him because he was gay, bocamse he was a person of color,
and because he was gay and 3 pervon of color, ™

Unfortumately, the two dominam working theories regarding the role gon-
der-based targeting plays i contlict appear 1o crase the important mntwition
that the crimanal law ought to recogniee imtorsoctionalicy. Indeed. neither of the
two thearies, which stem from previons isteraational peosecutions and radical
femimist™ Jegal scholarship, provides a strong rationale for devoting resources
o prosccuting gender-based persecution m intcenational criminal kaw, As o
the firsz theory, im previous cases of genocsde thae also showed evidence of gon-
dor-basad targeting (such as the gonocide in Rwanda ), courts and prosccutors
explained the ditferemtial treatment of woemnen and men as a component of the
overall crime of gemocide —a tactic in serviee of a strategic plan to harm a par-
ticular cthaic group.™ The crime of “genocidal rape™ is paradigmatic'™: wom.
en are raped as part of an overall plan 1o exterminate an cthae group by fore-
ing them to bear the chikdeen of their perscastors eather than children of their

wh Sev grwevally Crovadus. sapes noee 18 (conocpesakamg stcrscnionad dicnminanon as be-
aod behuavior agama cach of e consttaent groups plas buased bobasbor againmt dhe growp
ot the imtersection of both identitics ).

wp. | ene the term “radical Sommmint™ Bere sen as & pejorstive = pethugs the most commmen wis &
o currently used - ber 10 seder spec@ioally e the radacal fomanest movement in goader Boo-
1y, which had it mugor Bouering seughly foom the 1980 20 the 1gres. Radical Somminm
comscomly dcfioed itwcll 1 oppoution to the doesinant seformunt festienen that sdvocated
arcum] wowes e oxpual work for oqual pus. Dilerene srands of radacal fommnam wckdod iv-
waes 2k divense s Bbyrating weersn from the worl of brarmg childora through the uswe of
cybermetic tochnology and cmphusinng the penpectives of koabuim and wemen of coler
whe bl bovn shoar oun of thy Josmsnant Sommnia morvwmmmnt, For oo By of the osone-
mmmmmmuuuwmummmo-m
(1989). Though obsrously sany of the developionts i doronconsd orminal B thar this
Note daousses dhane 10 after the adical St movoment por s, e analvii famceork
wad by many fomennts with ropect o wastine sosvction choncly pasaliels 4 Marsian-
eflecsod strarm withen Al al Temmneon Mt periiostn wommen o a5 unborcdlase thas s v
wocally sebyagased w3 Jommane cls of men via pervanive and thorcfoss vnble
sechmigues of social comtrod. Seov, g St aeTe Fesrong, T Deacecrc o Sex: Twe
Cast 100 FOnist RAWOLUTION 8085 (o) (posining that roprodaction via female ioe-
Prepaanon s sysaomatally esod 1o sebyugate wienen )

wh See. o, Promecuier v Alvese, Cine Noo ICTR90-4-T, Jodigmens € gor (Sope. 3, o)
("I porniarchal secties, where momberip of 2 group is &termned by the sensty of the
Ly, an exanpks of 3 measare stendod 2o prevent binths within 2 proep = the cane whee,
during rapw, a wemnas of the said group o deliberaicly impoogaated By & mus of another
group ... ") Sherme L Ruoell- Brown, Rape 0 on At of Gowonsde, 21 Bonsaiey | It L
w16t (3008) CTT he Rnandan Tribunsd acoseabedpod thar i viewed rage oot as sevaal
i mature et as 2 9008 of war s 3 viokent ot porparraned agamst 2 momber of 3 growp with
the mitent of dostrosieg that growp ")
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own ethniony.”™ The insent in the ond has nothisg o do with gender, but with
cthnicity. For some international courts and commemators, then, gender & in-

visible, so thar apparent pasterns of singlisg out one gender for persecution
mwst purcly be in service of 2 beoader goal o, for imstance, prevent an ethnic

group from repeoducing, "

On the other hand, the radical feminist position implies thar parniarchal

STrUCTUreS are sO pervasive, in every culture and at every time, that extreme
forms of violence against women (and only women) during periods of inszabal-
ity are no aberration. Such aces are merely the logical outgrowth of pervasive
misogyny i & context of violent ethnic conflict,”'” Abuscs in wartime may be

wa. Sov, rg. Swbhin K. Fober, Note, Ovoupution of the Wownh: Forrad Daprogmanon a0 Goninle,

o Dot LE w gvaq (med).

Ser, e.g., Bavesiy ALLax, Rar Warsans: Tos Huntun Govocme o Bossaa-Hiesmcosma
At Cmonria (9908 ): Kathorime M. Fraske, Pattmg Sey To Wik, 25 Duaev, UL L Rav. 519,
157077 (1998) (Sctabeg recet isternatemnal crvminal alpadeatons thae have reased rape
25 & Varkast or cotnponent of other crumes, Bhe tortoee and gosockdic). 1 S0 st anpae That
sich sapes hanve mo gonocidal insoat, bt rather dhat dhey shoukd be uadersiood a moonatod
wor gost by cthac hatrod but abio by grader Sas. Mercover, this Tnoraters, wah @ nerrow
foces om 1ape 2 3 mcans of foroed inpargranon or en steniluation, ignores the other feoms
of agpresion w which bath women and mem sy be subject on 4 gender-Jdifferontinad ba-
v ot amed condiier, inclading doemowex slavery d sev-sclecswe evecumon. 1t thus cannoe
be 3 comprebcmune oxplanston for the ways that gonder and cthmioty o ocher groep sden-
taties imdorsext im confinn

For varsations en the view thas volenor agamee women durmng conflxt of protracied orises
exists on A contimsnm o indloding domostic and istionate vilene, we, v ccmple,
Rhonds Copclon, Sarfacng Gonder: Re-Engairing Cramy Agama Wows i ) hemansariom
Law, ¢ HasTavGs Women's L1 248 347 (1994), whach staven thae “[w e snust critically ex-
s the claim thar rapw as 2 sood of ‘e clesmsing” is usigac, worse 1has o B compa-
rable to other Sormm of rape o war of o peaie” As Coplon explams, “Thes combisation of
the partiadar and the pemerdd o critiad of e demroes expenenced by women i Bosis are o
b fully aderstcad and of tha cxperience i 10 hive meareng for woenen drutabond 1 b
Laoan theamens of war o in the byways of dady 1" M Sov ol Cathanne A MaxcKnnom,
Rape, Gonaosde, ond Wisarws Mmaan Raghas, vr Hw. Wosass L € 60 (1904) (disows-
g bow sopether mam rape during dhe Beanian Genoode and domesti and inemnae vio-
femr aguiret woenen in peacetione comtents veolane wome's hussan rights sad notes that
“the fax of Serblan aggrosdion i Seyond guostion, past as the fact of mude sgpronion apans
womsen i beyond quostion, both Bhere and in everyday Bife . These rapes 2o 0 everyday
rape what the Hodocasst was 1o everyday sati-Somueam” ). Sech pervpeceves send o cm-
phasiee the sepposed umversality of cape m confic, procmsaag il as & NOCERArY CeNiom-
wat of war, S, o, Maing Fomde Robor the B, Nowswiax (Jan 4. WL
reo PM), bepy/wwn newrweck com making female - bodies-Daofiefuld- 2006 [barpe//
permacc OLWR-FFVT) (“Womses aec rapod in war by ondinary yosshs as cassally, or &
freectically, as a villige is Sooted or gramuoosly dovtroved. Seveal trewpam on the encmy
women i one of the satisfacsons of conquest, Noe 2 boce in the face, Sor once be is huadal 2
nifle and s0dd 10 lL, the sobdier bovomes an adrenaline-cenhod young stan with porstisss
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different im magnitode from those in peacetime, but not m kind. """ This radical
fominawt tradstion bears Marxism's impranatur: it oquates dafferent forms of
violence against women by analyzing them a5 products of the same patrisrchal
social structures, which, the argument goes, are designed 0 keep women in
kine by arburracily inflicting vicdence or other physical restraints on them, '™
This analysis imtuatively Jeads to the conchasson that a logal remedy. mterna-
tional or otherwise, canmon solve the underhing peoblem, If pervasive and uni-
versal social structures are responsible for wartinee persecution of women as
well as peacetime domestic viokenee, then only wholoale subvorson or over-
throw of those strucvares can deal with the ssue. Specifically singhng out the
treatment of women in 2 handful of armed contlicts not only loses meaning,
best may be coumterproducrive.

Whichever of these perspectives ome adopes, a charge of gender-based per-
scoutson & strippod of sts significance. From boeh poines of view, we ko any
sonse that gesder-baned targeting in 2 conflict is distinctly moeally blamewor-
thy, or that pursuing imermarsonal prosecutions of gendered crimes bhas much
value, Placed within the framework of a more totalizing evil = in the Brst view,
gemocide, and n the secomd, pervasive misogyny — the crime loscs its signai-
cance 35 a discrete harm that ternagional criminal law should directly and
effoctively address. Gender-basod targeting of civilians is cither a means to the
ond of genoade, or marally and causally no differemt than peacctinee violence
against womnen, In the context of an ternational kegal order thae deer rocog-
nize other forms of idencity-based persecutson as distincely moeally blamewor-
thy, however, fasling to rocognize ponder-based persocution as such bas the
effcce of making it scom somchow kesser.

Both perspecuves, if adopeed, also kead 10 2 legal respomse thar neglects the
motivations behind the differential treatment that people of different genders
recerve in some (but not all) armed conflices, and the magnivnde of the moral
horror of sech treatment. This is not enly counterintuitive, bat empinically un-
founded. Rescarchers have found chat perpetrators of gender-based violence in
some conflcts treat victins differentally because of their intonaocting idonti-

0 Al the dowe 10 grab, 40 siedl, b par vont e B sebsacrged cage aganst Al womsen
whe heloeg 10 other men. Sovial Ldam aones wirh assonshing capbfity o groend wartaer,
when the penin bocomes paanfiod ¢ 2 wrapon = 3 logatical realey of unarmed noacommbat-
anty, encinded sad mappal”). Scholans incdhading Elaabeth Wood have debuskod this idea
with posrful cvidence. Sev Elnabeth jemn Wood, Armad Gy and Scamal Viekowr: Wi
b Wartvmne Ragw Rare?, 1% FOL & SOCY 10 (o).

mp  Sor MaTKanmon, sges 506 102, M 6.

ne. For 2 somnc of the micrplay betwoen Marcion and thes varation of radecd fommist thooey, s
e comtent o s ot 10 systhesioe Marsivm sond fessimium, soe Carsane A, M Ko
ooy, Tommct A Faansen t THRORY Oy 138 STATE »-Bo [1080)
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tice. Bovosd the case of kdamic State, for imstance, the Intorshaswe in Rwanda
systematically excontod Tussi men, boys, and even male infamts during the gen-
ocide, but did not syssomatically exccute women and girds.'" Differential
treatment here rosulted from the vaotims' intersecting identities as Tutses and as
males, x5 well as the porception, based im pender stercotypes about male
tendencies toward viokawe and swore-setthiag, thar any Tues male kft alive
could grow up 10 avenge his relatives” deaths."'* The peresived theear was Brm-
ly rooted im gender roles, not in individual behavior: the gédwanidaires removed
dapers from bubics so that they could determine “which were boys to be
killed.™"" A gender-noutral porspective, the one that most internmational courts
have taken, presenes only half the story: taking such a perspective, it is difficul
to see how kilkng all Tutsi men, but not all Tuts wamen, more effectively ac-
complished the goaks of the gdvocifaires than killing all Tutsis regardioss of
gender, Neglecting the roke that gender bias plays as it imtersects with ethnic,
political, or refigious bias compromiscs the explanaory power of the gender-
meutral perspecuive.

The same amalysis applics to ¢rimes against the Yaridi people. Ethnicity
alone canmor explain whyy Yazidi men are driven omt of Islane Seate-controlled
arcas or summanily killed, while wonsen are kept i protracted sitsations of tor-
ture and enslavement, in some cases before suffering a violest death,”™ One
Yarsdi victim reported that her mule relatives were taken away while she was
held for seven months. '™ Reflecting on the disparate troatment, she told a re-
portey, “10s better that they are dead and nog in peisoms with these people. Even

ws  Soe Canpemier, spwt ot T8t Sac av el Adam Jones, Gonder and Gomacsde o Rvande, 4 |
Garnaonm Ras 8¢, 65 (3003)

wh. Sor Carpenter, inpew note 25, ot 55 (“The singling sant of maen fow curontion hus o bovm
documontod in deecns of ompeng contlcrs workisade . M Mitary-sge mom and adoles-
oot bows ar¢ avmad 1o by ‘potconul’ combutants . . . . | These panerm of sevseloave v
olcnce are grodor-basod, becamse they wve vl 0 avsrprons sbost mualc wartime
roles . . )L Jomes, sepva mone nig, 3t 71 (71 The | opemeng blase of the [Rvandin | gosocide
wan acooempanied by an senction sot o repest the mintabe’ of e 1960 eveluoon, whes
made hibdren had been spured sndy 10 seties s gaanills fighecr”)

LAPoniey, sl nade T8, 8 o0
St 6.8 Retod, mges mooe 44 (inserviewing he UN Emoy on Scxud Viokowe i Conflar on

slams Stane ovimnes, iclndiog reports that momibers barmod & weerue alive “Secause she e
funed 1o perform an cxtoome wox x1™)

we. Kavloigh Lowss, Yaodh Woman M w far Sex Shire Absood Ervry Dvy” Jov Sevew Mo,
Baoerscent (Mar 1y, 2008), Mitpy/www independent ook mows work] 'maddc-cas
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s, we woere just wishing to dic rather than stay with sach people™™ The
groups share an ethnicaty but are treated difforently. It s motable that Islamac
State docs not appear o enslave Yazids men'™ and 1har the "burcascracy of
rape™' " that newx reports describe does not include nom-Yazidi women.'*! In
other words, the treatment thar Yazide womsen suffer appears 1o be a product of
the intersection of their ethnioity and their gender. Chalking up this defferensial
treatment purcly 10 an eflort 1o prodece, for instance, Sunsi Muslin children
(bosides the fact that this may not be true'™) ignores the possibility thar an
atrocny can have more than one motivation,

That said, the same empinical evidence that undermines the gender-neutral
approach o imermantionad atrocities also undermises the radical fenmist ap-
proach: armed groups do noe always treat different gesders differently i cth-
e, pobitical, or religious confhicts. According to the radical feminest appeoach,
we should expect misogynistic violemce in all cases of echaie conflicr, past as it is
supposedly universal in peacctime contexts, But this is far from the case. For
mstance, there is Brrke evidence that members of the Liberatioa Tigers of Tamil
Eclam have committed gendor-based violence duning their protraceed conflict
with the government of Sn Lanks. '™ Similarky, the ongoing conflict berween
Israchis and Palestinians conters on cthnicity alone. Little evidence of gemder-
based violesce has emerged.'™ Thus, because gender-based violence docs net
appear to be as pervasive as some radical feminist scholars suggest, there ap-
pears 10 be 2 moeadly significant distinction between contexts where gendered
brucality docs appear and contexts where it does not. Radical femimists, in in-
sisting that viodence against women (and only women) is universal and perva-

we. M

e S o g Rl supee mone g g (montiomssng Bhe sestomatig exoctesn of Yaseli mmen ansd bunys )

wa S, o, Nusabdub Younk, Mow b M Fasdlubhed o Bovvawiracy o Raps, GUARDIAN
(Awg. 15 301g, Toop PM) htrp/ feowwcthopuandisns com commentadror /2014 ang /16 s
A g I s w sbivery [/ peereea o0 V) YN

uy Ilame Scane’s aenche aboss slavery m Ml focunes pamiculandy o the pestificarion for on-
davieg Yand women aod nates tha woawn frem corzan ocher relgioss groups may not be
enslaved under Sharish, ber only “grven s sltimatm o sopene or Eace the swerd” T Re-
sowed of Shavery Bforr M Hower, supet motc 43, st g &
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sive, (a3 10 cogmire this distimction, just as they fall to cogmuee potential in-
stances of gendor-based persecution of men.

2. The Need for & Comgposite Crimwe

For the reasons stated above, the crimes of genocide and cthnic persecution
could mot, charged by themsselves, fully encompass the crimes committed
against Yandi woesen in this case ~or against Bosnian womnen in the former
Yugoslavia or Tutsi mon in Rwanda, Widdly differential treatment of indsvidu-
als of the same ethnicity suggests thar an addivional gender animus gives rise to
the treacment suffered by particular gromps, whale the incomsistent appearance
of gender-based tangetmg across conflicts suggests that this gender animus is
present in somse contexts but not in ochers. This evidonce saggests that the
gender-specific perseoution that appeans m these historical examples cannot be
siribatod jewt to cthinic hatred or vo pervasive misogyny. Instead, it s the in-
tersection of ethnic background with gender that peoduces particularly griey
ous harms.

Nomhkmoxm@uakwbycﬁmuhudiwhyamdm
tarpeting should be charged wnder the rubnic of gender-based persecution
when all of the crimes alloged againss Istames State in this situation could aker-
mately be charged as individual cremes ander the Rome Stacure. Would ic really
be imadogquate 10 recognize the issues at stake here by charging one individual
with, for instance, several dowen rapes or aces of enslavement? Why should we
charge gender-based persecution?

To understand the inadeguacy of charging individual cnimes, comsider
agaia the crime of gemocide. Genocide —in some ways the paradigmar ister-
mational crinee, grven the hastonical developasent of iternacional criminal jus-
tice' "« s self a composize crime, the individual chements of whnach could be
charged scparascly as war crinses or crimes against humanity woder the Rome
Statuee.'™ Article 6 of the Rome Statute says that the following indnidual
crimes constitate clements of gemoaide: killing members of 2 natiomal, cthnic,
racial, or religious gromp;'™ inflicting on thom “scrous bodilly or menal
harm™; "™ impeding the group's fertiliey; "™ “transferring children of the group

wy. Sor gomerally SOMARAS, sgvw oot 68, a1 168 (detaibng the paralicl devbopomemt of semas-
vl criminal Lew e general and Bhe crivee of penocsde in parscelar),

wlk  Ser Romse Statelc, st node a0, dets, * 8
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to another group™:'™ and “[d jehberatcly imflicting on the group conditions of
hfc calculaed o bring aboun [the groap’s| physical destruction in whole or in
MO'.‘.

Alofdmxnmahob:dtnpdnlmﬁ“cﬁmmdudnm
Statwec’s crimes against humanaty and war crimses provisions. Boch statutory
pm\mmm(a.n!bcwdlk WAL CImes Proveson,
“Iwlilful killing™)."" The crimes against hbumaniry provision of the Rome
Statuee prohibies insestionally inflicting sersows bodily or meneal harm; '™ “en-
forced sterilization,” ™ which is compurable 10 the crime of impeding fertility;
and “forcible transfer of population”™ " which could be used to charge the
transfer of children meatiomed in Article 6.'™ The oaly clement of the statute
without a dhear analog is the Article 6 “comditions of lifc™ provision;"™ even so,
sy a0ts that could be charactormnad this way are covered by other dements of
the statuec, for imstance the crimes against bumanity provision coveniag “orber
humune acts . . . istoationally cassing great saffering, or scrous injucy to
body o 1o meneal or phwsical health.”™™

Raghacl Lemkin, the Jewish legal academic who lobbicd furiously for the
passage of the 1048 Genoade Convention,'" best amicolated the justificatson
for mamtaining genocde as an addatiomal, composite charge, Acknowledgng
that genocide “consests of acts which are themschves pusiishable by most exise-
ing legislation.” like killng or fakee imprisonment, “[t]be main task”™ n ena-
blimg masonad courts to prosccute genoade s “to redralt casting  peovi-
sions . . . based upon the spocific criminal intemt o doestroy ontiee human
groups” """ This “specific intent,” or dolis spvckilis, characteriaes not just geno-

wa Mo efe)

us M et o)

e Moaree 2O sl Sl
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wh Mo Mgl
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wh M s UL Jor maes on the boaad crime of “orher inBamiase aa” in che comtent of an
stermaronal ormieal snbusal, sov Aspuanne .. Park, Ovler vl Aw : Forvad Mar-

nage, Gad Soldvry and the Speosad Cownt for Soorva Loowse, 14 SOC. & Lice STUD. g, gt o
(2008 ), which dncuacs the use of the “other imbrarmane a0t ™ provision of the Sutue of the

Special Comart of Secrra Lovese to (harge Sorved saarmage.
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cide, bt also the perhaps loss totaliring crimes of political 2nd ethmic perseca-
tion, It recogmmecs that there is a distincrive harm where baas against 3 partice-
lar sockal group spills over into viokence asmod 2 desteoying, degrading, or
prostrating that groap. '’

Similarly, where a bias against ome gender catalyzes a pactern of extreme vi-
alence against that gender, we may also say that this “special imtent™ exises.
Gender is not fundamentally different from race, ethnicry, poliical belicf, or
religion. Like those other facers of idemity, it creates distinet (and ofton public-
Iv recognizable) groups of people within a single socsety, Moreover, unbie a fa-
vorite color or sports team preference, most people consider it to be a funda-
mental feature of idennicy, so that punishing people for havimg a particulas
gender would impose mtolerable constraiets on individuals and impoverish
otherwise diverse soccries. If gender or gonder exprosion are fundamental
characreristics of identity rather than peripberal ones, they should be wreated
like other fandamental charactensstcs of identiny, such as ethnicity and religion,

Assuming this is the case, there is 00 coherent reason to ignore a specific in-
tent 0 target individeals on the basis of gender - where there is evidence of
this intent —~ and yet 10 take such mtent into account with respect 1o ethmicity or
political belicl, Because women i many countries suffier violence and discrimi-
matiom on the basis of thor gendoer, ™! it may be tempeing to asgue that mstanc-
s of gender-based persecution are merely cases of ondinary cultural bias that
happen to manifest in violence. By that logic, pumishing such acts uader imter-
mational crimimal aw may ¢reate 2 slippery slope towand peosecating common
differential sockal treamment.'"* Prosecuting such common differontial social
treatment in an international criminal forum, i turn, would vickate paisciples
of state sovercigney and Mely be seen s an overreach for the 1CC, which is de-

sgned o prosccute a handfel of vory grave amd necessanly  uncommon
crimes. '

MA S SORBAS, et metc 86, 31 343 (dsousing the lomse Starsac’s mons s roguecmsest fore
“seroms mtermaronal crimes, inclodiag prmoecde™ )
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Bat in practice, the 1OC is more than capable of deawing the reguired bncs.
I face, the same argumnent could have been made against the ICC prosecuting
crimes imvolving persecution of minoney cthaic, religious, or palitical groups.
Yet in all those cases, the 10C chose ot to prosecute consmon differencial social
treacmaent preciscly because of the court’s focus on grave crimes. For instance,
masy (i not most) societios also engage in practices that suggest “oedimary”
bias against manority ethnic, religious, or poltical groups, without spilling over
mto widespread, violomt purging of these groups. For instance, Usghurs in
Cluna, Jews and Aftican smsugrants i Russia, and Muskm Amenicans in the
United States have all faced recent hostilicy, discrimination, and sporadic vio-
lence that is deplocable but does not come close 1o the level of genocide,™
Nowe of these countries have been investigased by the 1CC on the hasis of bus
agrimst racial, ethnic, or religivus manorities, Indeed, such an investagatson
would strain the instucion’s crodibiliy.

Gemocide amd gosdder-based persecution both recognize that where bias n-
tersects with and spers widespread, systematic, and grave crinses on the order
of musrder and torture, the rovalt is pasticularly destractive and moeally blanse-
worthy. Both genocide and gender-based persecution require us ro draw limes
between comrses of tolerable and criminal condact hasod on severity. Fortu-
matcly, the fact that the Prosccutor of the 1CC has been able 10 swcessfully

charge pemocide shows chat such line-drawing is possible."**

wr S, o, Andrew Jacoln, Ugbuo w Chawe So e B Gomang, NY. Taues (O,
w300k Bup/www mmytisses. oo 200 L 0ol el asin g i sy Bias -
sgronsing harel | hexp /) peema o CREMG-RKDG | B Lohwblan, Py sy Againsr Mas-
by Mot Sosee Pong/ir Evee NY. Tomes (Sept 1 2008 ), BIp U/ /woww sysends oo
2008 0/ 18 s poditcs Date-crimes-amencan- massiims - nae heml | bap /) perma oo F9W L
SPIN] Momag @ Dumgerowt Caamse, BCONOMET (May 11, 3006 ), Mipy/ www.sconomest
o sode/ogasog [mp/permac oVIKNoYZ |
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PROSECUTING GINDER-SAND PERSECUTION

I, CHARCING CENDER-BASED PERSECUTION UNDER THE ROME
STYATUTE: THE FAEMENTS OF A CASE

If socconfully charging gender-based persecunion is essentaal to formeng a
noems against it in international law, thon fimding the right case is cntical. The
case of the Yandi women is not just 3 paradigmatic example of gender-based
persocution but may also be the perfoct 1ot case o begin to recogmize the
crime. Whalle the lack of an mtormational nosm against gender-based targeting
may have alioraed their treatment to continue despie an outcry, a saocssful
prosccution of their case a8 the ICC cosld bring justice not oaly to them, burt 1w
futwre victims of gender-based persecution. This Past argees that Islamic
Sure’s treatment of Yazidi women prosenes a paradigmatic case of gonder-
based persecution. Marcover, becamse there appears to be a strong body of evi
dence sapporung potential charges, it presents 2 unique opportunity to give
comtomt to the chemsents of the crinse for use in future Cases.

A, Threshold Quertions: Provodaral Martery and Padivadaail Criminal Liabdiey

Whale thes Noee prinsarily addsesses the Seasibilicy of charging gender-
based porsecution within am ongommg prosccution of Islamic State, ome should
nonctheless be aware of the procedural and other subsiantive crinsnad compo-
nents of the broader case. Below, | sketch how the Prosccutor of the 1CC could
prove two important procedural clements of sy criminal prosecution agasnst
Islamic Sease - parsdicoion and admissibiliry ~ a5 well as the challenges she
would face in doing so. It also outhines how the Prosecutor maght go about ful-
filling the swbstantive requarement of indsvidual criminal responsibilicy thar
applies in every IOC case. As the suation in Syria and Iraq stands today, '™ the
Prosecutor would face serious Jurisdictional hurdles to prosecuting the top
beadership of Islame Seane, mchading Baghdadi and his Bocr lieatonams, not
just fore this crime but also for other atrocities. However, with the cooporation
of stancs that arc friendly to the court, she has a roasonable chance of success-
fully charging cenam midievel figuses with gender-hused persecation, as woll
as other crimes.

s Many osmenomtasers expeet thue at Soase 2 handid of the porpetrators of war crimmes m Syt
will evenrsally facc soone bind of . Ser, ¢ g, Madine Samsscnns, Vv Dvermativnsl’ Prose-
onter Forcsery Waw Cromes Trads for SIS, LY. Tisuis (Doc. 236, 2004), Mip //www. syDencs
oorn 3000 /ne 10 world curope veteran aetcrtatsensd proncouten foresces - w st Critsoy-triah
Sor-iis homl [ poems o0 fosDg-CPFG | As bath the simaanion on the ground and poo-
podncal sbgmencnes shit. avenecs 10 JOC parndaction thae ende soemaed foreckosed may epem
p agam.
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. Pariaficn

An important but compliex question a the start of this analsss s whether
the ICC could obtain territorial jurisdiction over Islamic State, which operates
primarily withén the teeritory of Syria and Irag. A thoromgh evalsanion of the
wavs the ICC might or might not be able o obcain termsorial jurisdsction over
Eshamvic State would be a separate peojoct. Commentators have already opined
on both sides of the argument and the answer remains far from clear.”™ Nowe-
theless, | provide a bricf overview of the paths by whach the 10C might be able
to secuee punischction. The ICCS junsdicnion depends heavily on diplomatic de-
velopments *' and is thus quae fluid There s therefore a3 reasonable chance
that 3 some point, peopolitical ignments amd intcrests will champe and puris-
diction over major Idamec Stare figures will become casier 8o scoure,

The 10C can obtain terrmonal jurisdsction over an indnidoal or 2 stuation
in four ways: (1) where the aces occur om the torritory of a connery that has rae-

ne. The corscmmn view s 00 b 1hat juresdition gy some momburs of Blamss S1ane is pos-
sbdie as Phoges cuoromly stand a1 the 10O with 4 phovcoacal apgweadh, bat thae unubstien
oner aper figenes ke Baghdad i monc complicasod. 1t s clear thue the 10C has pariadicnon
over soerw Soecign Sighorm wnder Armcke 1302 )(D) of the Rome Stane. Sor Kai Amsban, T
New Fnowry of Maskind: The Merndution of She KU ovvr Mombers of thy “Blamic Sene.” EJIL
(Not 16, boes), Mg/ Jwws e pinall g e newememn - of ok ind - the-pariadicnon-of
e W ovew  meibersof -addamicstate [ epey g 'QGXH-SOUZ | handition onver
e Searc’s Savun and Loge mmer cedde & 2 mosr Fraoght saoe, sece nother Syons mos
Toasg s & vevmber of the XU Owe poscbidiny for uendanan over thewe Sgenes o 20 sar the
IO open file on the wnuamon in Libya - where hlamic State at oo poset controliod e
porr. amd where some of £ miacks en cndum hinve eoourrod = e cuoncse perenaTon ovey
g Seadors mot o thae nevrioeny, dased on the Lt thae soone clomont of the crenes dharged
wosld have oocurred om 3 icrrtoey wiere there w puendiction. S of. O e povamntn ond
of the spocorin. Beth Vs Schasch hus suggestad tha an amermaceaa! cnminad prosoostien
apatast Idarnie Stase may ot b possble wichost the otablnhmont of s a8 hoc tmbunal.
Boeh van Schasch, Magypvng War Crone oo Sanw, 92 INTOL STUD, a2, giee g (ot ), 1 ldis
o other vicws Lter in Lhes Sectwon.
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ified the Romse Seatute: ' (3) where the porperratoes are citizens of Rosne Soa-
ute countrses:' ' {(3) by resodution of the UN Secunity Counal; '™ and (4)
where 2 non-Seatc Pasty accepes pursdicnon.'™ In this case, the first opgion is
inapplicable because neither Syria nor Irag, the locations of the Yaesdi abuses,
arc members of the Coary,”™

Thes leaves thace options for obtaining scrritorial jurisdiction. First, elther
Syria or fraq could accept the jurisdiction of the 1CC at some point in the fu-
ture without ratifying the Rome Statute. Prosccution of the gender-based
crimes detailed  this Note maght then be possible of the countrics were 10
choose o allow parisdicoon o apply retrospectively,” Unfortunately this is
unlikely, if mot impossible, as long as Bashar al-Assad is in power, sisce the
comsent of Syria would also subject Assad o possable investigation and peosc-
cution. However, if Syria were partitioned, the 1CC could gain jurisdiction
mvestigate crimes m 3¢ lexst part of the termsory. ™ Gaiming jurisdiction in Irag
s similarly complicated, simoe meither its government nor any other will meces-
sarily be able 1o comtrol the course of the investigation omoe opened. The lead-
ers of leag may be uncooperative given recent viokosoe stomming from soctan-
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an divisions,'™ while the Usited States is unlikely 10 support an investigation
that might cover the Irag Wae'™

Secomd, the Security Councl could refer the case o the 1CC, Like retro-
spective junsdiction, this stracegy, depending on how deployed, might capeure
much or Al of Islamic State’s conduct towand Yands women. The major hardle
bere is Syran and Chinese opposition, which stems in part from their desize 1o
progcct Assad from 1CC mvestigation™' as well ax from their longstanding re-
hactance o weaken prnciples of state sovercignne.'’ Commentators have sug-
gostod two possible wavs around this hurdic (besides lobbying to change atti-
tudes): refernng only the sstwation on lragl termeory (where Islamic Seace

capeured many of the women) ™' and referring Islamic State as an onganiza-
tion.

we S, e, Omar AbJowinby & Tom Arange. Py Hander a ANE. Favmg Prososts, Proguses
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Homever, foe our purposes, the best immediate hook for yurisdiction may
be the KOC's punsdiction over natiosals of comntrics that have ratified the Rome
Statuse. ™ Idamic State has an extrenely diverse memborship by many ac-
counts, Reports detail large numbers of Islamic State fighters hailing from,
ansomg other countrics, Belgiam, Tunisia, and Denmark, all of which are mem-
bers of the KCC.™

This form of purisdiction would not capture Baghdadi and his mner circle,
who are Syrian and Iragi, but it woukd at least capture somne madievel Isdanvic
State commuanders and allow the Court wo establish the cloments of the cnme of
gender-based persecution while winming a measurc of justice for Ishamic State’s
most brutalized victines, Chicf Proscostor Facou Bensowda has previously ex-
peessed anwillingsess to open a case against membors of Islamic Staec using
this jurisdictional principle because, acording 10 her, the 1CC is best suited o
peosccwte oaly the top keadership of governments or orgamizations. "

However, Bensoudas perspective docs not recognize thae those high-level
individuals, whose roles are astenuated from operations on the groand, are not
abways moce morally blameworthy or culpable thus lower-ranking individwals
in the same crganization. While the leadors of an organtzation may make poli-
ches that permit or encourage crimes, it takes midievel and lower-level officuls
to turm those policies into practice by ordering or directly committing crimses,
This in iesclf makes them culpable. So, too, docs thar greater proximicy 10 vics
tims, with whom they may be more likely 2o interact than are high-level offi-
clals who ser organizational policy. In peactice, it socms that susvivors seme-
times blame Jower-level perpetratoes just as much as the high-devd officals
who oversaw their persecution. For example, victims™ groups particpating in
the ICC case Prosocuny v Simone Ghaghe recently withdrew from the proceed-
g, questioning the wisdom of presecuting a former first lady who had a role
i plannimg dection vioknoe without also prosccuting the individeaals who ac-
tually carrsed out the crimes. "™

g Moo the Conrt Works, mpet note 144

wh Sor Poer R Neumann, Fovoien Foghaer Tosal i Simad/Iayg NSew ol 2oovw Sarpanss
Adchamunas Conglir dn thy podon, It 't Cra, sox Stoew Basosinanos & o Viouiscr,
Kowc's C Lot (Jen. 28, 3oug),  Detpe) faontindo)soug fe Sorcagn Sghucr-etal - syria
i o wwcoods 30000 serpasses dfghasistan confit pefos [ hnpupermaoc GUNE
VKSF)

Wy Ser Searmos, sapv oNe 144

Wi Siewer Ghagle Gor e Thd Acvord of Oomes Apsae Mwssamny. Guasaaax (May

. 10as) harpe/ fwwws thegwandim comy workd) 2008 ‘s | i) samone-ghagho- ord-crimes
apan sl - ety -vory-coust |t/ perma.ac /SHSE-NBYR | (*[Oee reprosentatios of an
orias harun rghes organinanen | wed the snald Lacked sdevance. Me wid Ghaghe wan "3



THE YALL LAW 1OURNAL 12601050 o

Morcover, Bensonda has demonstratad a steosg intenest in pursuiag sexual
and gender-based cnmes within the jurisdiction of the Court,™ having recent-
Iy ssued 3 policy statemcnt om prosecuting such crimes,” ™ Given ber dencn-
strated desire 1o cormect for the historical underprosecution of these offenses,
and the chear maral culpability of smidicued Bslamic State Jeaders, she wosld do
well to reconsider her stared aversion 1o prosecuting them. Proceoding against

these midievel otficials would give her the opportumity to develop the clemsents
of gender-based perscoution with 2 strong case.” ™’

2 Adwissibilic

Once the KOC has established pansdiction over a given suation, the Prose-
cutor still faces the hurdie of admissibility, Whether a case will be admissible ar

the 1CC hinges, i turn, on the applicanon of the principle of complementanty.

ancd of crieney apsinst hamuney. serecthog she could have enly done thoough as orps
seoadd group - se wivy is ondy e Ieing plpod )

e S Fanow Rensopda. Gealer and Soond Viedowe Uy iy Rosw Ssna, is Foost Husas
Roraers to Inrrmsarsooeas Crmanent Ly Stuoms ov Mosscon s of A% A oan Jusne,
LATE Juncs LAZTy Kasia 300 | Emesarsaed Decaox ot al. oda, 3007).

vo. Ofice of he Pronccosor, Play Fgvr ow Sond and Gonder-Baal Cnmao, N1 Oum
Cro (20tgh, g/ Swwse e ope it soodods ot OTP. Polucy - Pager on Scamad and - Condier
Basod-Crmnes = Jume- ponig gl [ Mg/ porma o/ XaT WO L Bossenda has tnad in =
sorviews that sy woold ke o punee defondunts for vech crmce. Fovow Bowsads on tie e
sormational Criomandl Conrt and GondirBoed Cnmer, Counon o Fosunes Rae. (De 10,
Y R e e B L B I e e e L R L A T T B ST
“pender-Busod <rimey/ prefise | hetpepermacc GWIAGGFZ].

o S KT Ha No frndinen To Proscowe ISIS Dvpwr Oy of Uposdable Cracley,”
Guammuax (Ape &, 1005, wooa AM ) hupd/Swww ihepsandion com, Law 300 ¢ oge el oo -mo

- Pl Ton - Prosovune- s -Sopie crmcs- winpealabic-craclty [ hop /U permace 'SM G
JUCET] Ar ey rae, Bornonda hus st v rys prrswod ony soprdevel violaos. For e

Pl In August 200, the Prosecunes secned the 10Cs fins ever guiky plea from Ahmsad al-
Fagh ab-Muhdi, 3 Malues relguoss oxtromint, for ondonng the $owrction of coltunal hertage
during & eubtary compagn By the Ilarmst mmibtant groegs Arsar Diese. AL AL was e
sop eadendiip of Arsar Dine, bt appears 00 Bawe Boen & ivdloned ofioul wheen Ancar
Déowe recrunad from thy local popelacion in 2043 o rem los vior squad in Tasbakon, whch
a hud capoord at the e, S Rush Muckean, “F Am Soeny™: Mamis Apolagio for
Dosreving Tiwdubon Mavcdose, GUarotan (Asg. 22, 3006, K52 AM), batp//www.the
grandizncom workd) 3008 seg 22 nlaesic ovtremise pleads guolty o e 10 tmbulbiv vl

peral-dostracton [ /poromn o/ WTPSMYK(] Marline Suvoen, Eovemie Ploaks Gualry
m Hapee Connr w0 Dotvoning Cabweal Sies o Tindwadow, Y Tivs (Ang. 22, 2006 ), baxge//
W iy B ooen 1006 o8 11 werld curope Jahenod-al-mubd- Ragee tnal sl | hexpe//
POTmAC QX SZ- JOA] |1 v e Acvall Gross, XU Prowesaw : Low-Randong Lo Slldion, &
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According to this principle, codified & Articke 17(1)(2) of the Rome Statwic, the
lCCmymlyukmawlmdwm-hmdwdlqndmmmd.am
nasionats of which porpetrated the aces, s “umwilling or unable™ 1o handlc the
mmmm;hiumaimimljwi«wam"’

The application of this prisciple depends on wiich theory the KCC uses to
obeain jurisdiction, For the parposes of the theoey of jurisdiction over nation-
als ~ the mont immediate path to proseosting at least some individuals involved
i the Yazidi atrocities — the case would be admissible i an 1ICC-friendly state
with Isansic State-member natiosals agreed o code its proscastion to the
Court by clainsing itsclf “unwilling or unable™ to bandie the case, This socms at
leuphﬂkinlqhdthpoﬁqawmiomdabo«lum
members of Isdamic State at the 10C rather than in national courts. As former
U.S. Stare Department Legal Adviscr John Bellnger noted, “|T|he United
Staves and other governments showld not limic themachves to pocential prosecu-
tions of Isdamic State members ender domestic crminal laws. The group s cn-
pﬁuhwidemndadmtkmw&\hminlmdm
that constitate grave intormatsonal crinses  (inclhuding genocide) ™™ These
‘pnrmuﬁaud(dm'mpmiulylhmmwclmwab

¢ Imfividaal Crimingl Resposesebrivey

As i U.S. federal amd state eriminal law, it is possible (indeed, common) 1o
mmammmmmmmummdmu.
However, i onder for any crimiral charge 1 procecd, international crinsinal
Lw, like domestic criminal Liw, roquires that prosecwtors prove individual
criminal responsibiliny.’ ™ The prosccstors must show that the defendant was
wmlymmdtodnmlsbad&tcﬁmumwhxm:d
kwmmr«umuﬂndmm&mm&m
theorics of indnvidusl crimimal respomsibilicy that foem a basis for conviction
the 10C."™ Articke 25 of the Rome Starute provides for liabality on the basis of
the same theories of individual criminal liability thae appear in US, domestic

#
. Roonc SLatuhe, soped ate 1o, et i )a)

o Bclbogrr, sgere mote 95,

0S¢ et notes 8067 and acompanying s

" Sor Alison Marsten Dasney & fonny S Martince, Grelty Asaviarions: fosat Crominal Ester
p&.WMM&WJMMM.Q}O&».L
Rav. #o 2085 [ 0ed).

. Roose SUmeie, v Bty 2o, o 34, 38,
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criminal law, including direct lishility, solicitation, aiding and abetting, and
Mrw'”wwy.muiwam.mmm

and noectheless failed 1o 1ake "all necessary and reasonable measures™ 1o avert
those crimes may be individually crimimally Rabde under thas theory. ™

The challenges of proving indwidual criminal responsibilicy were on full
display in the only prior case & the ICC 10 charge gender-bascd porsecution,
Prosecster v, Mbarnshimima."™ Lats Moreno Ocampo, the first Chief Prasecutoe
of the 1CC,™ brought the Mbanshivma case in 2010, It ended im 2051 when
the Count declined to confirm the charges due 1o a lack of evidence,™ The case
stemencd from the activities of a paramalitary gromp in the Democracic Repab-
lic of Congo (DRC). The Prosccutor’s Document Comtaining Charges™’ iden-
tificd some evidence tha the group had exhibited a pattern of acute violence
targeting women civilians, However, as the Pre-Trnal Chamber’s Decision on

o Sov a2 ) ) Artcke 25 of the Susse e poen s for atsomspe Rubdliey, 3od croates
by withns 2 crammmal acves reun foe indvaduals who “disectly and publicy motc other
0 cormeree ponocide.” Sov ML . 2 e)Al)

e Sor M art. aNa). Arwcle 33(M) provides Sor babsliny for mllcary supenons for the Rome
Sttate crames of wubcodinutes whre these superon bnow o “mescoady desgandad” ine
formaron sbout Bhe crimes and Gaded 30 talke “sevomsary and sesvonabic meaares” that were
wachin thow “ollective rospeensebality sad commrol” AL 2 2800)(0). In the content of Ilamee
Starc, lubebey snder Arvcle 38 muny Mtach 5o sy sosposseble porven within the Islumec State
eibtury comeund wnamane whe willfully igneccd codenee of prmder-baudl persecution
St was wirhin Ris/her power o sitigate, 3 well 26 %0 any mdtary cosmmander (perhugw
mchuding top kadmhp of Mame Saanc) who wn scgdgree of wch gender bawd porsevy
L,

e Prmecuser v, Mburushiosana, Case No. IOC-00 Jag -0t/ 10-1-Rala, Pevaccoomm s Apphcatam
Under Amucle 5% (Aug. 0, 1010), b [ i cpeoimt  CounBeconds 'CRI0m_ 32508 pIf
[homp/Spermacc /POFX-BCLS ). The Pae- Trial Chamber i hat case diseminond the Prosecu
tor's applcation, appuseatly on the grounds thae it &d nor bk Mhunohemass = partcslar
to the crimes perperraned by his wnit. Soc OMNELL, v note 15, 3¢ 112,

o, Current Chacl Prosecuser Fatow Borsouds i the socond.

o Peoscostor v Mburssdinana, Case No. 10C- 01 fog-01/30-905 Rod, Deceson on the Confie-
maton of Charges (Do, 86, 2001), b/ www. e «piint/ ComtRocond  CR3001 21588
P [ herpe/ permuace Pl X-ICLS |

o Than s roughly aquivakont 10 an indiciment in Somcrtic cramimal Liw, Sor Miurmehisasnd,
Case No. ICC-00/04-01/10-31-Rada, Prosccusans’s Applacation Usnder Astice 48 1n ey appée-
catmn. the Offce of dhe Prosecuter carged Mbarushumnina, & Rwandan ool with war
CTimes and crines aguenst heemunity Sor the llogad amnities of b growp m Congo dering
A0 MIETORE B0 el pevary it powmp. Sov ol The spplicanen charged Mbarudhnana with per.
secusans Based on gender among acher war cremcs and crimes st humaney. M 1300,
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the Confirmation of Charges noted, there were deep flaws in the Prosecutor’s
case aganst the Defendant.'” The Pre-Trial Chamber found, with comsterna-
tion. that the Proscowtion had utterly fadled o substantiate nsany of the coomes
charged including murder, pillaging, and assauh, asserting no evidence for
some of the counts.'™ For instance, the Document Costaining Charges
charged twelve differcnt incidents of murder, yet only made factwal allegations
as to four, ™ Moroover, the Pre-Trial Chamber also foand that the Prosccution
had failed 10 establish 2 substastial comribution by the Defondant 1o the acts
MMicWWﬁmckMtwym
taomed as the paramilitary group’s France-based press socretary rather than as 3
military commander or policical leader. ™

A potential casc agaimst klamic Stae presoms the Office of the Prosecu-
tor -which iscreasingly has wmed twoward pender-based and  sexwal
crimes ™ = with an opportunaty that has evaded it until mow, It may be able o
make out a stronger case agakmst some members of Blasic State, so loag as it
puts together es evidence carcfully amd makes comsidered decisions about
which officials s0 change, Reports emerging from Islamic State-controlied terni-
tory sugeest that peool of imstructions or knowledge of the aces of persccution,
often Lacking i the case of higher-ups, may be somewhae diearer in the case of
Ishamic State. Iskamic State keeps extensive rocords on the identities of its fighe-
ors. ™ These individuals fight m units that “rotat[c] betwoen active fromtline
duty, davs off in "liberated” arcas(,] and ocher deployments “on base.™™ Re-

W The Poe- T Churmber, m repedting the appitcanion, comomnd iy decnson on the Prosocs-
rion's Cxdue to poene that the indnadond defonduat subtantinly contrituiad 1o the enderly-
ing crimes, Sor Mivnsibsuns, Cane No IOC-01 fog 00/ sabi Rad, Dociden en the Con
S of Changes, €% 29001

®e. The Coun crivnand the prosecution for its vagie and incomplene satcmnent of the fass s o
e allcped wndorlymg crumes: “| T Jhe Chamsber wesbhes (0 hghlyght thas the charges and the
saements of (actx i the |Documnont Contamimg Chaeges | Rave boen artioslascd in sch
vagee scrmas thae the chassber had swrams defioukics in drmsieg. o conld e dowvaies
ot ol e facrmal arnbwn of & mernber of the charges™ WM. 9 1,

Wy L v e Crarmanh, sapes owne 13, at 133 (moting the booad dharges agane Mburudhistans
and the peobtloms weh the prosoccution’s evsbonon )

@b Miwwdumane, Case No. 1OC o1/ 040110404 Rod, Dovnion on e Confomation of
Charpges, 9 ¢ r 4

). Nor apes ot 100

WL Sor Landay of al, spes meee 33 (7] The Ilumic Sune forwa comtamed 3| reling on proper
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cometreniations mthad — tcephone, tckgram, Shype o the mobde mewaging service
WhatsApp 1
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ports akso suggest the organtzation generates paper recoeds that could be used
to cstablish levels of beeraechyy, sndluding the docomentation of reallocation and
pavroll costs, and memoranda and repoets to superions on expenditures. ™ In a
possible prosecution, these might be uscful in establishing the ideatiey of per-
petrators, the cxistence of chases of commund (boch military and civilian), and
the requisise mens rea,

In addition to admitting the repoets of journalises and rapporteurs, the
Prosecutor of the 10C may be able 10 obeain tostinmony from Yassdi susvivors of
violence, Several Yaodi survivers have addecssed the UN and international
media outhers, ™ suggesting that they may be willing 10 testify pablicly agains
Islamic Seate members. Since Islamic Stac s both a malitary and a policical bu-
reaucracy, multple theonies of labilicy could apply to its senior leaders, inchad-
ing Baghdads, should the path 10 jurisdaction over his actions become dlear. ™
The particular theory of liability for am Islamic State member — diroct liability,
solicieacion, aiding and abetting lability, conspiracy, and commuand responsibsl-
ity = will depend on that member’s role in the orgamization.
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The 1CC adenits diverse forms of codence, mcludmg NGO puoblications
and news reports,™ and rends 1o accepe most evidemoe offered when making
adovissibility determimations™ on an articke-by-articke basis. This Nose cites
reports from reputable news outlets, Islanvic State press redeases and meda ma-
1erials, and NGO and think tank reports, All of these sources would be viable
sources of evidence at an 1CC trial. While we woukd need 10 know more before
assesving the serength of the overall evadence, the evidenoe that appears 1o be

avadable & promising,

B, Charging Ishamvic Snare sl Gemder- Based Persecunon Under Article X(1)()
of the Roone Swatuse

The 1CC has mever decided 2 gender-based persecution case on the ments.
Nor docs the Romee Statwte abone tell s how the Court would apply thes
charge. Like masy dossestic cnminal stacutes, judges must isterpret its termns
in order o gave it sufficient speaficity. Nonctheless, several potential sources of
information shed light on the gender-based persecution change, cluding the
drafting history of the Rome Seatute,”™ the peactices of imtermational criminal

i Bar, i vosal, theer aov femrncon caves comvenly provonding 3t the JCC). In oeging the
Possvuann 30 comsader brnpng chuepes apaiest stndbont Tdamae State offiaah, this Nete
ot suggoseg she Churge sl ok 3 cuample of, aay. 3 hlarese State ditoer, 15 s meoty
vappostimg (hat she conader churgang madicvel commuandon who B bach parmcgased is
amd ardoned acts of persecution. arpusag that these indivatials are see vabwtarcully bew ool -
pabde than hugh-Sevel atficiah
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tribunals that amtodate the Rome Stature,™ and other bodies of mternational
laove.™ This Note is the first 1o anabyoe and apply one of these sousces: the
statements of the 1CC's Pre-Trial Chamber on pending cases charging polici-
cal'™ and cthaie persecution,™ two charges with dlements analogous 10 those
of gender-bused persecution. Because it repeesents the views of 10C judges on
the proper definition of crimes under the Romse Starate, the jurispradence of
the Pre-Trial Chamber s 3 particularly valuable source of information for the
Iskamic State case.

The Pre-Trial Chamber i 2 pancl of theoe 10C judges that docides the va
Sdity of the Prosccutor’s imital indscomenes. ™' A Pre-Trial Chamber procecd-
mg’s closest andlogoe m U.S. crinvinal law is the preliminary hearing, where a

W S o A Widney Beown & Lawes Grooddl, The dvvrmatsondd Cramy of Gonder s Bosed Porses
oiiow e the Taltun, g Motsocuns § e L wyr (2e09)
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prosecusor presents evidence to a padge who then decsdes whether to allow a
trial to proceed following a defendant’s arvest.™ As at a pecliminary hearmg,
the standard of proof that the Prosocutor msust meet m front of the Pre-Tral
Chamber s bower than that which is required to comvict an individual of the
same coime. ™ However, the Prosecutor must msect this lower evidentiary bur.
den for cach cloment of the cnme charped ™

Because the Pre-Trial Chamber must assess the evidence for every element
of a given crime before allowing an indicement to procecd, it necessanily cnu-
mcrates and clarifies the elements of those crimes, including crimes of persecu-
thon, in ks rulings. For mstance, in order 1o assess whether a charge of rape
may proceed at the 10C, the Pre-Trial Chamber would clarify that rape requires
boeh penceration and force or cocrcion, ™

Using the Chamber’s jurispradence on the analogous charges of political
and cthaic persccution, this Scctiom breaks down the charge of gender-based
perscowtion into its constituent elements and assesses cach clenwent in torms of
the Pre-Trial Chamber’s interpretations of its rogquireesents, | then consider
how each dlement, as comstrucd by the Pre-Trul Chansber, might be satisficd
by the evidonce we have of Islamic State’s actions against Yandi women, While
I use the Pre-Trial Chamber’s jurispradonce to analyee the particular case of s
lamic Stanc’s crimmes against Yarkdi women, the Pre-Tral Chamber case haw
could alwo apply 10 assessing possible charges of gender-based persecution

pon. Offce of B US. Antoeneys, Mrofissmary Hasring, US Due's Just., e/ s jastior gov
fuaa/pestice-sea/prolarenary - hearing [Btp// perma o EBRC-XC39),

. [n & pecliminary heanng, the standand of poood is poobuble Gase, rather than the ceaseruble
doulxt standund that wimshd sppdy a1 il Ser o A bosey standand of peoct divo obessrn at the
BOC. Sor Connrtoey & Kaoustamnes, sapns mote 204, 21 £22

aag. The Poe- Tl Chasber's padgmaents, calied Decivions to Conbem Chueges, posecally smomgs
1o commader cah cemment of 3 s yestematically whes aalussng the evidone poosented.
Mercover, B¢ Pre-Tral Chumbers have gone beyond machunically applying the clerncrts of
the Rome Scavute and huve orcssed thee own liw givieg spoiifiony oo the Aot rous 1e-
quircmscats of the Statute. So¢ Commney & Kaoumnanes, spws note 301, a1 £16-39

2o Sev. 22, Pvosecunsd v homba Gomba, Case Nou H0C-on /og-0n /ol Decmson Parsaset o As-
e t(7)0a) and (D) of the Rome Statarc om the Churpes of the Proseostor Agamst Jean-
Picrwe Bomba Gombo, €€ 16060 (Jene 15, 2oe), hap ) Swwe ic-cpe.inn Court Reoonds
MCR2000 ousat g | barpy//pevmsa o /MAGG- 8] (oning dhe dcfimition of the crane of
e i B Plowony of Cnimay, which roquiscs. posctration plas “fosce”™ o “coenoen.” and
danfying dhe defoun by soting that cocromn “docs mot roguier phwscel fosce. Raher,
‘thevats, iwtmedsswn, cxtortion and other formm of duress which proy on foar o desperation
muay comtitete coorcion, and coercion may be beront n cortam crosmstances, wxch
armed conflit o mibiary presence” (cing Possecstnn v Alayess, Cawr No 0TR-90-4- T,
Jodgment € 685 (Sept. 1. W98))).
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other situations. The pext Part considers how the Prosecutor might bring the
charge in ather stuations,

Article 7(1)(h) of the Rome Stanue decails the crime of persecution, defin.
ing it & “[plerocution agamst any ddontifable group or collectivity on politi-
cal, racwal, naviosal, cthase, culeural, religious, gender . . . o other grousds” “m
conmection with . . . 2y crime withen the jurisdiction of the Court,” “as pan of
a widespeead or systematic attack directed against any civilian popealation, with
knowledge of the arack.™™

Accoedeng 1o the UNS Elowemty of Crivsey,™ 2 nosbinding guide 10 the
Rome Statwte that is frequently cited ar the 1CC,™ the Prosccutor mest show
six eloments to prove perscostion. ™

. The widespread or systematic element: The persecutory conduct
mast have ocowrred amdauw«quam&

recred against [a) civilian popolation.”™ "™

3. The mens rea clemsent: The persecutor mest bave known the perse-
cutory condect to be part of a widespecad or systematk attack directed
against a civilian population, ™

3. The severe deprivation of fundamencal rights chemsent: The perse-
cutory condect must have ked 10 2 "severe deprivation”™ of “righes” tha
are “fundamsencal™ in mternagional law. **

A Rowne Stanme, sapve sony j, ams Y0 M)
s Preparasory Comm'n for the I T Crmmnal Coare, Ropwrr of i Propacaney Comansnin for iy

Mternasons! Crissnad Cowrr: Abdondaow, Part 1, Fonalicad Deogt Teur of she Plosewty of Crooes,
UN, Do, FONIOC 3000 /0 /AdA 2 (Now. 2, 3000 ) | heromalicr Elomonts of Crams |

pel. While the Elowaonts of Crieses are sox banding os the Courn, b 1O has svpestodly olied %o
thom 2 pervusive asthoory when connemg the Rome Stmure. S Merman von Mebel,
Thv Mabing of v Elowonts of Cromes, v Tim INTEANATIONAL Crmntisial, Counr: EuovenTs
OF O s ann Rours o Paow rmoms anm Eyvuess ) (R S Lav od, 2owm ),

pop. | dorive the clements Sreotly foom the sour of The Stanuie. Sov Roane Scanuie, syed sooe 10,
s Y000 2OOIND, 2020 2030 My Devababoneon o 2o shontical oo the havalsdonn of the £)-
owonts of Crmevs, which other scholars bave adogend = the past. Sov, e 2, Ooucrredd, wgpes
NC 20, at 1A,

. Rosse Statune, spwe note 50, a0t 20 ); v sl Plosoner of Crimer, snpwe nose 307, 30 3¢ (T
conduct wan committod as paet of 3 widowpecad o viwcrmane attack Jirocsad aganae 3 anil
an popelation ™).

. Rome Stateee, apve noee s, 2t 51 )5 sev ol Eloments of Criosey, supes sote 300, 0t o (“The
perpotraton hacw Bt the comdeat was part of of mtendodl the condant 10 b purt of & wade
specad o systornatn anack Sreotod sgaent 4 onolias peprelaton )
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4. The nexas chement: The individuals mast have boen deprived “by
ecavon of  thelr membership in a covered caegory.™'

5. The group clement: The deprivation must have occurred on “politi-
cal, racial, matsonal, ethnic, cultural, religious, [or] gender™ groands,”*

with gender limmed explioaly by the statgtory text to s benasy conep-
tion (deprivation by reason of being “male” or “fomale™). ***

6. The other criminal acts clement: The targeting mwst have eccurred
im cannoction with onc or mare indridaal persecutory acts crimanaloned
under Articke 7 of the Romse Stacure = such as rape, mrder, or toevare -
or in comnection with “any |other ] crime within the jurisdiction of the
Comre,""™

Bocause this Note is comcernad wigh the onme of gender-based persecution,
the ffth dement - whether the alleged persecution wrgesed 2 parncolas
group ~ i already satisfied for purposes of ey analysis, The Note will only ad-
decss evidence of targeting based on gender, which is ane of the Ested mper-
mssible growsds, For purposes of my angemont, then, | combine the nexes ¢f-
ememt and the group clement 1o ask whether the vwtiom of pemder-based
persecution were tangeted “by reason of ™ their gender.

r. The Widoproad or Sytemaric Elemont

"Widespeead o systematic”™ w40 mtensity orsenon; # ecfors to how in-
tense the “atack directed agaimst any civilian population™ must be befoee ot
cosatitutes 2 crime against hamanity, The “widespread or systematic™ roquine-
meent “exclud]es] random or solated acts of violenoe from the potioa of crimes

M. Rome Starue, sgees note 10, 208 2N sv e Elowanns of Orns, snpos ot 207, 1 M
(*The perpetiater soveaely dopeived, conecary 10 mernusional Liv, one or mane porsons of
Tudarmcrid righ.” (feotmote ominal ) )

. Romw Stanme, mpc now 10, M. NANEN v dhe Elwwnir of Criowis, sgos 00lc 207, o M
(" The perpetrater tampesed wack poron or porsens By roason of the sdonticy of & group o
ooloctnity on Lmpetad the proug or collectinaty 2s sk ")

e Rome Statwte, mpar e 10, st Naih): sov ae Bt of Cromee, mper note 207, 28 15

(Fonng tapeting o “politcal. racul, nstwsal, ctheie, colterd, sehpous, [2ad] proder”
grovemds as an dhement of the “crmne agaiest hanusity of pomccuton”™).

R L
e Rowne Statuse. sapws sone 10, art. S0 )0h).
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against humasity”™ """ lastead, the “established jurisprudence of the 10CT ee-
quires it to inquire into the “lange-scale natere of the antack and the number of
targeted porsora” ™™ Islamic Stare’s artack on Yazidh populations amd mrinosiey
populations in Syria and 1raq mose goacrally, durimg which blamic Stare ook
the Yaridi women captive, satisfies this clement.

The “widespread™ component was claborased i Prosecater o0 S Al-Isfaw
Guddafi, where the Court found that an atack on Libyan opposstion protesters
was “widespread™ because it occurred in the cities “where more than go% of the
Libvan population resides,” and becasse there were grounds to believe that
hundrods of dvilians were killed, bundrods injueed, and hundreds arrested by
the security forees,”™ Ssmilarly, in Prosecaser 1. Lawrent Ghagle, the Pre-Trial
Chamber found that an attack that left 306 members of the Ivorian oppositon
dead and wounded was “widespread” because it “involved a large namber of
ats; .. tagered  amd  vicomized 2 significant  number  of  individa-
als: . . . extended over a time period of more thas four nsonths; and . . . affected
the entire city of Abidgan, a metropolis of more than three million inhabe-
m‘:”

The attack oa the Yazidss and others falls within the mcaning of “wade-
spread™ as articulated in Gaddaft and Laurewt Ghaghe. At one point, Islamaic
Seate controlled a serricory up to the siee of Jordan, far lasger than the entare
city of Abidjan in Lawrent Givgle. ™" A UN report indscates that thousands of
people have boen killed by Islamic Stave, ™ far more than the handrods killed
and injured in the actacks at issuc in Gaddafi and Lauress Ghaplo.**' And Islam-
e State’s campaign of attacks has extended over a period of years, much konger

. Prosoomer v Marsn, Caxe No. K Cezjopet/or, Dacisen on the Prosecutien Applcason
Undcr Artiche 48(%) of the Staun, § 02 (Ape. 30, 2007), hmpc/Swwse o Cpoomt'Coun
Roooads CRoor_ easof ol | henp //pormacc'aXoO-Y2VEL

o8 Prosecutor v. Launs Ghagbe, Case No. 10C-0a/v1-00/v1, Devnsn on the Confinnaton of
Chunges Agaiost Lasreret Ghugho, € 203 (Jeme 35 3004, harpe) Swoww ic-cpaint Cot
Rovod /CRIoNg oy pudf [ hanp fpermace/LAaU-Celda )

. Proseouioe v, Gaddafi, Case No. I0C-0u/51-12, Devivion om the “Promeouien’s Applicacon
Purvsant 10 Article 48 2 to Muosmeur Mobammad Abe Misvar Gaddafi, Saif Al-Islin
Gaddafi and Abdellah Al-Seme™, 5 12-36 { June 27, 20m), haepe/Swwwcccprmt/Pages
Srocend spro fdoc Now O o /1101 Thmpe/ (permaoc /s us-MGVEL

e, Lavoow Ghaghe, Case No. 10Co2/ivon/1h, Devision on the Confurmation of Charpes
Agatawt Laseont Ghagho, 99 104, 204

an. Govege Packer, The Common Enowy, New YOREER {Aug, 3¢ 3008), Mip.//www.scwyorker
cven/magarine /304 /08 26/ the-common cacey | hep-//permacc/KZQs-LIZT |,

1. Sor Report om the Prosocvion of Croalaans iy the Armad Confier bn frag: 3 May - 1 Oxvalder Je0s,
e =

g Sor sonioes CRod sapee nons 109
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than the four months in Lawrest Ghagho. ™ The organization held thousands of

square miles of tameory by 2014 and began its drive to amass territory n Irag
ax carly as 20077 I the astacks n Galdeff and Lawonr Ghaglv constituse

“widespread” antacks, then Eslanaic Stare’s must, woo.

The Pre-Trial Chamber has found aracks “systematic™ where there s on-
dence of cither a palicy to attack civilians™ or of a “commen pattem” to the at-
tacks. ™ The cxistence of 2 policy may be nferred from coordinased actions
that appear designed 1o achieve a partcular goal. For examgle, in Gadlat, the
Pre-Trial Chamber accepecd evidones of a senes of coordinased actions as proof
of 2 “State policy™ to guell demonstranons, These actioas iscluded acts of the
Libyan socurity forces, spocches of Saad and Muammar Gaddafi denouncing
the opposivion, and a theeatening mass text message sent via the state-ommed
telecommumnications system. ™

1g Sov soaroey oood mpes nete 30,

14 Sov Livter, sopwr ot 34, 2 4, 0

b, Pooscoston v Harem, Case No. 10U 00 //o4-01 /o7, Deciion on the Prosccution Applcason
Usder Al 8(7) of B Sunie, € 62 (Ape 10, eor), b/ iocdplont/ Coun
Reoorda /CRa007 oSl pdf {hanp ) /peormacc SXat - YaVE ] (1T [ existonce of 4 Stare o0
orpaications pobicy s an domen from which the scmune nasere of s sack may by in-
ferred ) Poosecston v Gaddaf, Case No. KCwu/u1-12, Devion om the “Prosccuser’s Ap-
plcasion Porusas: to Artiche $X s 00 Meaosnar Mobummad Abu Masar Gadda, Sail A
Ilarn Gaddu® sood Abdallh Al-Scmeni™, 99 22-35 (Jome 22 3000 ), bepc/ Swww oc-ope o
SPagesrovond aspa AN No = BOC 01 /inn [Mrpy//permace /g aae-MOVE | (inforring froem,
among othay theags, behurvior of secunts Soroes, speeches of the Gaddalis, snd & thecaereng
mwuhmMMﬁ.M-w'&a-&
speead snd vystematic and in funthorance of a Sanc policy aimed 2 deverring and quling” 2
sttt of demonndy swns |

)y Prosocster v, Lawsess Ghaghe, Case N, 10T 00101/ 10, Decusaon on the Conburmation of
Chages Agamr Lasremt Ghagho, € 225 (Jemwe 13, 30n4), hop/ Savww c-apd vt/ 'Cosn
Reconds )CRa016_ oqrn pif [/ permma oo/ LASUCoQs | %] The systematic roguemement |
hus boen comaonthy snderwoad m the penapradonoe of the Comnt a5 pomtaming W the o+

satiee of the ot of viekonce and the mnpeobulbsdicy of their random ocosrsmce. . . .

AJoconding te the parispoadence of the Comre. the swsternaic matwee of an stk can ‘ofben
be cxprowed through potterms of comen’ . . " (quotieg Case Nou 10C-02/10- 14, Dhcision
Purssast 10 Artcle of of the Rome Statute on the Anthoration of 30 Investigation into the
Simsathon in e Ropublc of Clor dhvosse, € 64 (M o, 1000), bogpe/waww soc i i
JComreRoconds CRot_stees pdf | Rherp//porma oo/ KPS -1V I foosacss omined) )| we
wise Honw, Case N 10C 02 /osea /o, Decnion om the Prosccution Application Under Ar-
Bl 4807) of e Sumeie, € 63 (" Therr axe reasomablc prousds 90 belicove that the sbove-
mwationad 2ot |of the Jangaiweed | often shasad 2 common patierm ™).

0. Sov Galdas, Case No. I0OC00/vin Dooseon o the “Prosecwsars Applcation Paswast o
Artcle 53 a0 %0 Muamumae Mobammed Alve Misyar Gaddatt. Sad Al bslam Gaddafi and A
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Iskanme State behavior sagisfies the “systematic™ element, too: evidonoe sug-
posts Islamic Stave has persecuted Yaradis as part of both a polcy and 2 patters
of systematically attacking civiliams, Isamic Sune publications en polytheistic
mimoritics and women slaves suggest that ies actacks on Yazidss and captivity of
the Yandi women are part of 2 “policy” to target both.”™ For instance, Islamae
State’s Western-facing propaganda magazee Dafvg published 2 long justifica-
won of ies treatment of Yandis in 2004 Dabag referred 10 enslavensent, com-
cubinage, and the impeegnation of women shves as “Brmly cstablishod as-
pect|s] of the [Shariah )™ Reports from Syre and Irag as well as UN Special
Reprosentative Zainab Banguea's comments 10 the Midfle Bt Ew abso confrm
that the astacks on Yazidis and the enslavemeont of Yazsdi women foems a pactern
and suggest a state policy,”"" slamic Stare has capeured and sold thousands of
Yardi women and has displaced thousands of Yazida villagers from their
homes —evidonoe of 2 pattern of cnslavemnent and attacks.”™' Morcover, the rig-
orvusly organized capiniey of the Yaridi women insclf suggests pre-planning -
and, bence, a policy. According to news reports, Islamic Sease maintains a hagh-
Iy developed burcaucratic system for transpoeting, sclling, and keepeng track of
the roughly theee thowsand Yaridi women it carrently holds capeive.™

2. The Mons Rea Elewwont

Like most domestic crimes in the Unnted Stares, imtermational crimes in-
cdude & mens rea dement. As Articlke (1 h) indxates, indnadaal commal res
sponsibality requircs that the individual have “knonledge™ of the civilian “at-
tack” that ganve rise 10 the persecution.”™ In other words, the indsvidual

i = whwere prersevution Ras oo o i, implying that in sernc cases Uhs Oribesn may
b et self-ovidonady. Sor Roene Statatc, sped st o, ot T0OENE Thse canes simnilarty
sagpent that & policy 80 stk Ghvilom b sliocm o prove thae an sk s “divesal”

agama thom sty than Aarmung thom modentally < and thar paiterns of smxch o
speechos thrcasening seacks o ol coestibete cvaboadr of sech 2 policy. S Prosocuter
- Case No. KCo0/04-02/08, Doosion on the Prosccator’s Applacstion Lisder
Articie &8 €€ o (Judy v 2002), beepefeowwcicc cprint)/ CosntRoomdy CRIv_ersed
O [harp/perma oo/ MQAT-BMLY |

539 Sov s Panr |,

00, The Revowad of Shanrry Iioae B Hiour, sopaa notr §3.
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defondant meod not incend the overall actack on cvilans for a Bading of kabdl-
iy, but he or she must be aware of i1, The Elemests of Crimes also suggests that
the statwtc be read 10 roguare that the indwidual defendant be aware that the
course of conduct constiuting persecution was “widespread or syssemacic.™ ™
Artick (2 Ma) of the Rome Statwte further claribes that the existencs of 2 pol-
¢y to areack cwilians is necessary to find knowdedge of 2 aviban arack.™™ In the
particwlar case of Islamic Stage, then, the same cvidence that suffices 1o show a
“systematic” Islamic State policy 1o target cwvilians, as discessed above, would
also be required 1o satisfy the mens rea elememt of the crime.

In soeme cascs, 4 policy to atrack coalians s explicit, whercas in other cases
it may be inferred. In Prosccstor 10 Rute, Sor instance, the Pre-Trial Chamber
found that spoeches by officals and orders by midleved organizers urging
members of a political party o attack the opposition constituted evidence of an
official policy to attack civilians, ™ Where the cxistence of sach a policy is not
overt, the Pre-Trial Chamber has inferved knowledge of an attack from patterns
of behavior by official ongans subgect to centralized control, ™ In Gaddaft, for
mvtance, the Court dad mot mention the mens rea requanement in its persecu-
tion analvsis. Instead, the Court found “reasonable grounds 1o believe that
Meummar Gaddafi, cither diecctly or through the Sure apparatues, ordered the
Security Forces to ‘discipling” opposition members” on the basis of evidence

0. Elowores of Crimaes, sogow mate 00, 0108 (5 The perpreosmor bew dhat the comdann was purt of
on wvdondad the condant 1o By part of 3 widesperad o systeman sstack deectad agane 3 -
viluo populition ” ).

12 Rococ Scatuie, v motc 10, art. 2{200a); s abe Prosccuor v, Rato, Case No. IOC 01 oy
ot/ 1, Decison en the Conbromton of COharpes Pusssant 1o Astache 8007 )(2) sad (b) of the
Rooe Stanme, % g (Jan 23, 303) hapc//wwwcs cplam  Pages) recond avpacdoc No
«IOC-o fog-on /1373 [ harpe) ‘permace aLLE -3 gK<| (notiag Artikic >{2)(a) roguiremcns
than “an antak [Be ] commrmitned pranssant 00 on i Tt hiraene of 2 St o0 arpasiraten
pobcy 10 commmt wach anack™); Prosocwsor v. Lasrese Ghagba, Cane Now 10C-03/m1-01/1a,
Docwon on the Confirmancon of Chuspes Apasst Lasrost Chughe, & 2ig (Jusc 12,
2oty ), b S e e CosmmRovondy CRaos ogrrr sl [hop/peorma o/ LS3U
L 5Q3] (moting, in clanifylag the meaning of “pelicy’” tha “it s caly sccowary to oasblnh
that the |Sctondimt | had knowladge of the sack s gonersd termns ... [T e roguiremsent
of bewfodpe ‘honld s by msorpeosed s soquenng grood thar che porpetsaar had
knowiodge of Al charactermaos of the amack .. 7).

ol Rato, Case No. IO 00 /og01/11, Dédnion on the Confrmation of Charges Punaamt to A
e S0 a0 and (1) of the Rowne Stanmie, $¢ v

19 S Lovoret Ghughe, Case N KC0n/tron/1e. Decoion on the Comfirmaton of Charges
Agsast Lasront Ghagho, € 216 (11 avcendance with the estalinhed parspoadonie of the
Coort, an amack whach s planmod. Soromod of erpanond -~ 25 0PPoncd 10 SPOREINIOwRs OF e
Lned acts of vielenor - will cendy e poliy arnccon. aad tha there » no roguisemsens thae
the policy by formully adepend.” (Soctnoate commnnd ) ).
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that the Foeces “were deploved throughout Libva” recrwited mew members in-
cluding merconarics, and took steps to cover up the murders and other cmes
complaimed of in the applcation. ™ In other woeds, the Court found tha there
was evidence of imtent to attack a civilian popelation ~a hegher lovel of mens

rea than noccssary to sustain the charge. Goddafi suggests thae evidence of a

widespread and coordinated pattern of behavior by direct perpetrators alosg
with evidence of the defendant’s commuand or control of those perpetratoes nuay
be enough to establish that the defendant possessed the requisite mens rea

However, while Gaddab suggests that it s possdble to infer the existence of
an officiad policy from a paniern of bebavior, ™' this inferomce 15 uamcorssary in
the casc of Islamic State, Islamic State has issssed fatwas that authorize its
members to brutalize women capeives, and victims have indicated that rape s
part of the organization’s pscudo-religious ideology.™’ Morcover, Ialams
State’s own publc redations materials acknowledge that the organization pro-
moecs attacks on “infidels.™*" The comtont of these official commmnications and
the victimes” repecsentatsons mdicate as orgasizational policy 1o tanget civilians
that & comparable 10 the policy expressed in the spocches i Rae,

Because both Raso and Gaddat deal with charges againse high-Jevel officials
who presumably had a role in sctting the policy of tangetimg cnvelians i com-
fhct, ® is mot peecisely clear how the mens rea reguirement as articalaced n
those cases would map on to midlevel officials of Islamic State, However, ot is
fair to assumse that 3 midievel official who admimésers an organizational policy
1o artack ovilians (for mstance, by commanding 2 gromp of Bghters on the or-
ders of superiors) would have knowlodge of this enganszanonal policy. At the
same time, the mens rea requirement might exclude Jow-kevel provinaal col-
labaratoes who are usaware of klamic Staee coganizational policics to actack
avilians,

3. The Severe Deprivitron of Famfasennal Righes Elesvere

Moving on from mens rea, persecutson is an “incentional and severe depei-
vation of fundamental rights contrasy to imtormational law by reason of the

s Prosccuser v Gaddufl, Cane Nou 10C01/1es, Decision on dhe “Prosecumon s Appiacon
Perasat 40 Artck 8 o0 10 Mowresas Mobusmmod Abs Mavar Gaddusi, Sad N-hlam
Gaddat and Abdaluh Al Semeont™ €4 2012 (oew 37, 2001), Berp:/fwwwace«plint/ Pages
[rocoed s Mo No« BOC 00 w142 [hrpe/ permaa cv /g aqs- MGVE]
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PROSICUTING CENDIR-BASED PERSICUTION

identity of the group or collectivity.™ ™' “Intenticaal and severe”™ is, like “wide-
spread and systematnic,” an mtensity requarement. The complaimed-of depriva-
tion of rghts mast meet this threshold to be cognizable.™" [a addizion, while
commentators have mot fully scethed the question of which nights arc “funda-
encntal” in inscrmatsonal Law, ™ muany of the nghts contaned in the Universal
Declaration of Human Rights, such as the rights to life, liberty, and sccurnty of
person, as well as the rights to be free from slavery and rormure,™ are generally
comsidered “fundamental ™

In Prosecuser v Kewyarma, the Pre-Tral Chamber found thar a series of “kill-
mgs, displacement]|s), rapels]. serious physical inparics, and acts causing son-
ous memtal saffering . . . constinme]{d] severe deperivations of fusdamencal
rights.” ™" The Prosccwtor’s appication had alloged that the violence at issue in
the case “resulted in more than 1,100 people dead, 1500 impured, approximarely
600,000 victuims of foecible displacemoent, [and] at lcast hundreds of victians of

rape anel seaual vodence," ™ Thas “severity of deprivation” appeans 1o assess

ass. Rornc Statute, mypws note 20, 4. M 2)z)

ags Sov Elomonty of Crivwcn, sagve note 307, 38 14 C The perpestater seveecly depenvad, comtrary 1o
omcrmationsd Liw, one o morc persors of fosdamontal nghis ™),

Mh Sorve Cunnne piors paestient the metion BRI soerw ghis are moee “lendamenad” dan
others, thoagh vanous UN bodhes contimuc 10 uae thn phrasng. Sev, e g, Thoador Moron,
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cornerntted four of the abwwre frve.
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bath the magnitade of the populatica whose rights were deprived and the
gravity of those deprivations as to cach individeal, ™'

Yazidi womnen have experienced deprivations of a severity alin to what the
pheading im Kennnarts alloged Kenyan oppasition members had experienced. The
Yaesdi women in this case have suffercd similar harms in similar nambers, A
UN report indacates thae, ax of August 3016, nearly 2,000 of these women were
still held in slavery, with approximately 1,000 having cscaped. ' The wonsen
are subjected to repeated rapes and beatings™" and often murdered, In un-
known numbers, for resisting their capeors.”™ The Pre-Trial Chamber has 2l-
ready found mass rapes 1o constituge a violatwon of fandamental rights m s
opinion in Ko, ™

The treatment of Yaradi women violates nsany of thelr fundamsencal nghts.
Their confimemsent, enslavement, and repeated sexual victimization are depriva-
tioms of the fundamental rights to life and liberey as well as the nghts 10 be free
from enshavement and omure. ™

e Sov e Prosecuaer v Gaddat, Case No. 10C-00/ iz, Decibon om the “Prosoousor's Appl
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¢ The Nexss wirh Growp Elessess

According 10 the Efements of Crimer, provng gender-based persecution re-
quires evidenoe of 2 “nexus™™ The compliimed-of deprivations of rights mus:
occur “by reason of " the group’s idontiey, here, gosder identity.™ Nexus re-

can be particularhy challenging to make out bocawse they contain 2
complicated cloment of mens rea. They demand proof not just that a certain act
ocewrred, or even that the porpetratoe mtended boch the act and its resul, but
that the perpeerator had a baased motive for undertaking the act —oe, m ocher
woeds, targeted individuals because of their sdemtities as members of 3 cortain
growp. ™ The Court has suggested that two types of evidence may show nexus
n persecution cases: evidence of an official policy to victimize a Rome-Statwte-
covered group, and cvidence of 3 pattern of targeting that group,

Pre-Trial Chamber case law provides a gaide for how nexus can be found
on the basis of an cxplicit, officlal onganizational policy to target a covered
group. ™ Though evidence of an overt policy to perscecute 3 particular group
because of bias can be difficult 1o obtain, the Pre-Trial Chamber has inferred
mexus from a pattern of acts committed against 2 covered group. For instasce,
i the Pre-Trial Chamber’s ruling ca the confirmation of charges in Presecnior ».
Haruw, it fousd “ressonable grounds to belicve™ that the Sudanese govermment
had persecuted the ethaic Fur people of Darfur om the basis of cvidence “that
the Sudancse Armed Forces and the Militia/Janjawead Liusched artacks against

n mwmhmmnn&nbmhjnw-u
gemcrally be petsecunnd “by reason of  her mereberahig i 4 poliiical group, cthin greep, o
cther pestocied caopoey 1o qualify for avyleen. Sec e, Janrs € MATIAWAY & MO
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e her hownse wanie ")
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specific localities believing thas they were predominantly mhbabited by the Fur
popalation.™™" Simalarly, in its ruling on the confirmation of charges in Laurew
Ghagle, the Pre-Tral Chamber found “sabstantial grounds to believe™ thar ar
least 316 victims of killings, rapes, and injunes by peo-government forces had
been targeted because the victims wore members of the opposition. ™ The evi-
donce for this claim was, again, a pactern of stacks. Governmene forces had
targeted partcipants at pro-opposition demonstrations, as well as “habitants
of arcas perceived as supporting” the opponition, ™

In the case of Idamae State, the organization appears 1o have both a policy
to attack and a pattern of targeting Yaridi women because of their gender. The
mncorporstion of sexwal and gender-based violence inco Islamic Staee ideology
strongly suggests thar Islamic State has adopecd 2 policy of persecating wom-
en. Publucly availsble farwas and publications antribeted 1o Islamic State exten-
sively deradl rudes for the ereasment of somen slaves i particular. ™ These
staccients explicitly condone the sale of women and refer 1o inscrcoane with
women shaves and 1o permissible and mmpormissible forms of beating. ™ Press
reports indacate that perpetrators told victims thae rape is not only comdoned
bur encouraged by kslimic State religious leaders. ™ And a large burcancracy,
based at Islamic Stase beadquarters in Ragqga, exasts to coardinate the transpors
tarson and sale of the womsen (and not men). These faces all strongly suggest
an official policy of targeting womsen for sale, and klely also for rape and slav-

W Prosocuior v Hare, Case No. ICC-ox/opot o, Deciaon on the Froscoston Applacaton
Under Artcle s807) of the Suammre, €9 red (Ape 22 toer), hiepy/woww ioc-cpe it
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ory specifically,™ But even o that evidence were not sufficeent, the 1CC could
alternazively infer a nexws from an apparent pattern of rapes, beatings, and
sales of womsen captives. ™

5. The Onher Crimenal Acts Elessent

The Rome Statwtc sotes that persecution may only be found “m conmection
with” somse act eniminalized elscwhers in the Rome Starure. ™ An amalogy to
the domestic law of hate erimes proves useful bere as well: a hase crinse may
only be charged wisere some other underlying crime is also charged, like mur-
der or hanery. ™ The requirement thar gesder-based persecution occur “in
comnection with™ ane of these other Rome Statute crisnes seems designed to
ensure thae relatively trivial acts of discrinunation, ke forcing worsen to re-
main in the hom or conscrigting only men im a deaft, do not foem the hasis for
mternational crominal liability.

In addtion 1o crimimalizing cortam composite crimes thar onginaced in -
termational law, sach ax gender-based persecution and genocide, the Rome
Statwte outhrws nuscrous acts that also appear in meost countries’ domestic
crimismal laws, inchading murder and willful Lilling, "' serious bodily and men-
tal harm,””? enslavement,”™ and torture.™ It also comtasns other non-
comgpusite crimes that emenge moee often mn the context of international Liw,
such as imhunsan treatmen,”™ sexual shvory,”™ forced peegmancy,” enforced

Wy Sor b A Yaridh activist sccesed Islarie Staee of peoplanning the sule of weoeen and girks: ™1
spoke by schephone 1o B fins famdy who arrived at the Disectory of Yourh in Movel, and
the Bal was adscady pecparcd for thern. They had manircsses, plases and seemih, food and
water for humdeods of poople” M.
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held than peactice unconstnennnal becamse of 2 cffect om criminyl wemosong. Appeendi v
New Jorsey, s10 US, 468 (1000).
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sterdization,” ™ and “|d |eliberatcly mtlicting om the group conditions of life cal-
culated to bring abour its physical destruction i wholke or in part.™™™ In the
cases that have been browght befoee the Pre-Trial Chamber, Rome Statute
crimes thar have been used 10 satisfy the “other crominal acts™ requirement for
an ethnic or political perscowution charge include murder,™ rape,™' forced dis-
placement,™ toeture, ™" severe deprivation of physical liberty or profonged as
batrary dotenvon, ™ and pillagimg. ™

me M
m ML)
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Islamic State persevunon of Yandi womon casily satihes this “in connec-
thon with™ requirement. The Yazsdi womon themselves have been raged, tor-
tured, subjected 10 peolonged arbierary detoation, enslaved, and forably dis-
placed, all of which ase Rome Statuee crimes under Artiches 7 and 8.

This Parx aless to show that there is a plausible road 10 prosecuting at least
some mombers of Iskamic Stare for gender-based persecution. Though any tral
will raise comphicased msues of indodual crmmisal Bability, peosocutors may
eventisally be able to gather chear and systemuatic evidence abost Islamic Stare’s
membership and hicrarchy and may also be able to abtain evadence of a policy
of targeting cvilians bocawse of the nexus of ther gender and cthnicy,
Though the fisll extent of evidence agaimst Islamic State will mot become obni-
ous uneil moee of the group’s documents are obtained, the casc presonts an op-
portunity to develop internatiomal cruminal Liw in a necessary direction. While
# might be dfficul o establish jurisdiction over top kslamic Suae leaders,
there may be sufficsent evidence 10 link members of the organtzation at all kev-
cls 1o the porsecunon of Yazidis. Although the Chicf Prosecator has opposed
charging midlevel operatives with crienes thus far,™ the ovidence omerging
from Svria and lraq suggests that a case against bdansie State maembers is a
strong and wrgent onc i which the Conrt can establish the cloments of the
crime of pender-based persecution,

IV. GENDER-BASED PERSECUTION AND THE EVOLUTION OF THE ICC
A proscowtion agasst bslamic Stare members for crimes aganst Yardl

women not oaly might succoed at the 1CC bur abso would come at a enitical
time. In October 2016, after vears of complaints that the Offsce of the Prosecu-
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tor had disproportionately and imappropristely targeved African keaders, ™
three African  stares « Burundi,™ South Afrca,™ and the Gambaa™ -
annousced their imtention to withdraw from the Court. (Russia, which had
signed but mever ranified the Rome Stneee, subnequently withdeow its signa-
tare in 2 langely coremonial gosture apparently designed to undermine the
Court, ™) While the leaders of Burund: and the Gambia at the teme of with-
drawal might well be reasonable subjocts for mtermational crmisal Ralbelay
themselves, ™ the loss of South Africa, which plaved a pivocal role in negociac-
ing the Rome Seatute during the Mandela governmene, ™ is 2 major blow 1o
the Cousrt,

Thas, the 10C faces a defiming momsent for s kegitimacy,™ Criticissm of
s excessive focus on African coustrics and African leaders were limked to par-
ticwlar charging decisions™ that led some observers 1o the condlasion that the
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Court was politicizeed or cven baascd, usdermmning its statas &5 a neutral arbi-
1o, ™ I the 1CC s 1o emenge as a legitimate institution, st must pivot its foces,
redefining the scope of ks own action from 2 narrow focus on African stases o
a broader focus oa the world's worst crimes.

In this comteat, brimging 2 popular and widcly desired case against slanic
State could serve as the course-correction that the Court meads, The time for an
sccounting for bdamic State’s acts may be drawing mearer ~ thoagh any possble
crinvinal trial i still years off, given the slow and painstaking natwre of isterma-
cional criminal justice.™ Recent advasces by U.S.-backed forces in Iraq and
Libya liberated the key cities of Falluja and Surt from Islamic State comtrol, and
Iraqi fighters are gradually retakiog the cty of Mosul™ In May 2006, two
months aftcr the Obama Admésistration declared Islamic State treatment of
Yazidis to be genocide, Polinice reported that the White House and State De-
partment had begun to discsss potential pachs to imternational legal accounta-
bulity for Islamic Stave, such as a trial at the 10C or the atablshment of a dedi-
cated international criminal wribenal ™ though legal accountability may be
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deprioritized in the Trump Administration, The nows thae international human
rights lawyer Amal Clooney had agroed to sepresent Yarsdi survnvoes i pross-
ing for a case at the 10C confirms thar transnatiomal foeces of diplomacy and
publicity are aligning to lobby for an nternational trial.™ In 2 context of in-
creasing dissarisfaction with the ICC, the fadure of the Prosecutor 1o take steps
against Ishama State an the face of so much outrage has arguably further
harmed the Court’s legitimacy.

Bringing a case against members of Ilamic State would put the Prosccutor
in the rclatively powerful position of comsolidating 3 noems againse gender-
based persecution after intermational outrage. As observed carlier, intermational
law can play a role in porm formatioa at different poines in the process of con-
solidation: sometimes it bogims 2 process of norm formatson, and somctimes it
caps a provess thar already has ocourred. ™ The sharp internatiomal outery
against the treatment of Yazids women suggests that 2 noem against gender-
based persecation by monstate actoes &5 already in the peocess of foeming, The
ICC might be able to capitalize on this momentam to embark on a relatively
uncostroversial prosccstion. Morcover, 4 prosecution of members of hilamic
State = a noawstate armed group - does mot nen up againsa the noem of respect
for state wovercigney that has beon so prablomatic for the ICC,

The Offsce of the Prosocutor can and should take advantage of the polital
denand foe 3 1mal and the developed cvidentiary record of Idanuie State stroci-
ties 10 hold [shaimic State officials accountable for their crimes against Yaridi
women. ™ Quastions about the ICC’s meutrabity and the scope of its actnvaty n-
&mcthntkamymu:&mmﬁmKnhal;a “Marbury
moment,” ammmmﬁhmtbmnan&\lonto'mllclmdnw
ture of its own authoriey”™ in order o beconse legmimate. ™ Doing so in the
comtext of 3 case broadly viewed as justified could help the Court 1o cstablish

this aurhority. ™
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A peosecution of Islamic State members cosld st the ICC on a mew path,
The Birst successful prosecution to be brought under the gender-bused persocn-
vion portion of the Romw Stacute is crivical for the same reason that a farst pros-
ecution under sy domestic ervmimal stature would be. The judgment will cre-
ate peecedent, and the chear precedent that emenges from a strong first case will
likely make subsequent cases casier to bring, But the Office of the Prosccutor
should not stop there. This Neee's analysis of Pre-Trial Chamber jurispradence
shads new hight on how the gender-based persccution charge could be om-
ploved 1o bold other aggressors accountable for thelr gender-based crimes
(though the evidentiary record m other cases may place some limats on the
charge’s sscfulnes), The Office of the Prasecutor might sewe the opportusaty
to change the dircction of the Court with a senes of peosccutions signaling a
change in focus, once it bas extabliahed gender-based persecation as 2 viable
charge.

For instance, A, Wiiney Brown and Lawra Geenfell have sagpested thae
the Afghas Taliban's targeting of women for harsh restnctions on their bohay-
1or, dress, and actnvaty constitwtes gender-hased persecutson, ™ Members of the
Taliban have stomed women to deach for “adultery,” ™ have beaten women for
violating extremcly rostrictive faws about dross andd public comportment, ™
and have theown ackd on the faces of girls who attend school. "™ 1n 2002, mem-
bers of the Taliban infamously boardod 3 school bus and shot fourteen-year-okd
Malals Yousufzal i the head in reerbunon for her advocacy of children’s
rights.”"* Drawing on the jurisprudence of the International Criménal Tribunals
for Yugoslasa and Rwanda, Brown saad Grendell suggost thar the violations of
victims' righes in these cases may be severe enough 10 form the basis for a

charge of gemder-based persecution. '™
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The Office of the Prosecutor could also consider charging gender-based
perscontion in the DRC, The conflict there has smoddered for roughly two dec-
ades™"? and displays high levels of gender-based targeting of women for what
doctors im the region have called rape with extreme violence, 4 partculasly beu-
1 form of rape that often imvolves enther gang rape or penceration with objects
designed to damage the internal organs. ™™ It remaing unclear what the -
dence of rape among the mule popalatson is wn these sstuanons; a very high in-
chdence of male rape could indscate that the targeting is not gender-based. '
However, Denis Mukwege, 3 human oghts activist and gynecologist i the
DRC, has sald char the high incdence of rape with extremse violende in the
country is partly the rosult of the country’s hicrarchical gender roles and par-
tore of discriminarson against women. '

CONCLUSION

Isternacional criminal law myust recogmnize and punish the systemutic abuse
of women, men, girks, and boys by rcason of their gender, just as it recogalzes
and pusishes systematic abuse grousded in ethmicity or political views. Be-
cause of the particular hosror of the acts described in this Note and the clear eve
idonce emenging from scered documents and press reports, a prosecution of ls-
Lussic State members could be a paradigm case for developing the crime of
pender-based persccution. Though the path to junisdsction and admissibality s
by no means clear, the internacional legal community showld prioritize 3 prose-
cution of Islamic State maerbers in order 1o secure pastice for Yazids vicrines and
survivars of both genocade and gender-based persecution. If our promises to
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cach other are o have any mwamng at all, we must firmly declare our dasap-
proval of thase who doubly persecute ather buman beings and offer our sup-
port for those who are dowbily victimized.
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